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BCTYIIHE CJIOBO

JloOporo AHsl, BEJIBMUIIAHOBHI y4acHUKHM MiXHApOAHOT HAYyKOBO-
MpPaKTUYHOT  1HTepHET-KOH(pepeHiii «OcoOMUBOCTI  NPUUHSATTS  Ta
peamizamii MDKHApOAHUX TAaKTiB 3 TMpaB JoauHU 1966  poky:
MDKHApOJAHUN Ta HalIOHAJBHUM JOCBIA», fAKa MPOBOAUTHCA Ha 0asi
Kadeapu KOHCTUTYLIMHOTO, MIXKHAPOHOTO Ta aAMIHICTPAaTUBHOTO IMpaBa
HAaBYAJIbHO-HAYKOBOTO  IOPUJAWYHOrO  1HCTUTYTY  IIpukapmarchkoro
HalllOHAJILHOTO YHiBepcuTeTy iMeH1 Bacuis Credanuka.

Sk BIJIOMO, CbOTO/IHI Y HAC BIKOMIOMHA J1aTa — 55 pIUHUIIA 3 MOMEHTY
MNPUUAHATTS BOX KIOUOBUX MIXKHAPOJHUX aKTIB: MDKHApOJIHOrO MAaKTy
PO TPOMAJSHCHKI Ta MOJITHYHI IpaBa Ta MIXKHAPOJHOIO MAKTy PO
€KOHOMIYHI, coIllajbHl Ta KyJIbTypHl TmpaBa. [lo cyTi, 3a3HayeHi
MDKHaApPO/IH1 aKTH O3HAMEHYBAJIM Ha HOPMATUBHOMY PiBHI JTU(epeHIiaIlio
mpaB 1 CBOOO JIIOJIUHM 3a cpepaMu CYyCHIJIBHOTO KUTTS, a TAKOXK 3aKjIaau
[Ty HU3KY OpraHi3alliifHUX MEXaHi3MiB JJIs iX MPaKTUYHOI peai3allii K
Ha MDKHApOJHOMY PIBHI, TaK 1 Ha piBHI HalllOHAILHOMY (TOOTO Ha PIBHI
nepxkaB, sKI iX parudikyBaid, 3pOOMBIIM YaCTHHOI  BJIACHOI
HaI[lOHAJIbHO1 ITPABOBOI CUCTEMU).

be3yMOBHO, BaXJIMBICTh MIAHATOI MPOOJIEMAaTHUKU Ta 3HA4YHA
KUIBKICTh JOMOBIACH, K1 BU3HAUYEH] Y IporpaMi KoH(epeHilii, CipusiTume
e(peKTUBHOMY TMOIIYKY MIISAXiB BUPIIIEHHS KIIOYOBUX MpoOieM Ta
OOTpYHTYBaHHIO HOBHUX TEOPETUYHUX KOHCTPYKIIH Ta MPAKTUYHUX
peKoMeHaiil y cdepl a1i MiXKHApOAHUX MAKTIB 3 MPaB JIIOAUHHU.

Otox, Oaxar YydyacCHMKAaM MDKHApOJHOI 1HTEpHET-KOH(DEepeHIli
e(eKTUBHOI AUCKYCIi, IUIAHOI mOpali Ta PO3pPOOKH KOHCTPYKTUBHHUX
MIPOTIO3UILIH.

Bisuapenko O. A.,

O00KMOp 1OPUOULHUX HAVK, npogecop, 3acayacenuti opucm Yrpainu,
3ACMynHUK OUPeKmopa Hag4aibHO-HAYKOB8020 IOPUOUUHO20 IHCIUMY LY
llpuxapnamcvko2o HAYIOHANLHO20 VHIBEPCUMENY

imeni Bacuna Cmeganuxa



IHEPE/IMOBA
(810 opeanizamopis)

KoHuii MDKHApOJHUM aKT YU aKT BHYTPIIIHBOI'O 3aKOHO/JABCTBA
3aBXKAM Ma€ TIEBHI MEpPeAyMOBHM Ta NPUUYMHU KHOro NPUUHATTA. K
MpaBUiio, TAKUMU NPUUYMHAMHU Ta TMEPEIyMOBAMU € CYCILUIbHI MPOIECH,
piBEHb PO3BHUTKY CYCIUIBCTBA B IIJIOMY, a TaKOXX HHU3Ka TMOJITHYHHX,
€KOHOMIYHHX, COIIAJIbHUX Ta TYXOBHUX (KYJIbTYpHHUX) (DaKTOPiB 30KpeMma.

AkIo0 BECTH MOBY NP0 MNPUYMHU Ta TMEPEAYMOBU MNPUUHSATTS
MiKHapOJIHOTO TAaKTy MpO TPOMAIIHCHKI Ta TOJITUYHI TMpaBa Ta
MIiXHapOIHOTO MAKTY MPO €KOHOMIYHI, COLIANIbHI Ta KYJbTYPHI IIpaBa, TO
70 YuCja 3arajbHUX MPUYUH Ta NEPEAYMOB iX MPUUHSTTS CIiJ BIJIHECTH
HOBUM eTal pO3BUTKY IHCTHTYTYy MpPaBOBOrO CTarycy ocoOu Ha
MIKHApOAHOMY PiBHI y Apyriid monoBuHI XX cTOMITTA (0COOIMBO — MiCHs
Hpyroi cBITOBOi BIMHM), BU3HAHHS JIOJIMHU HAWBHUILIOK COIIaJbHOIO
LIHHICTIO, MOTpedy Yy TpaHcdopMallii CyCHnuIbHOI Ta I1HAUBIIYaIbHOT
CB1JIOMOCTI 3 TUTaHb PO3YMIHHS BaXKJIMBOCTI MICIIS JIFOJIMHU Y CYCIUIBCTBI
Ta JEepHKaBi.

Jlo dncna cneniaibHUX MPUYUH Ta TEPEIyMOB MPUUHATTA BKa3aHUX
aKkTiB JOLUIbHO BIJHECTH 3MIHM, SKI BIOOYJIHCh Yy TyMaHITapHii,
MOJIITUYHIM, EKOHOMIYHIN, COIlialbHIN Ta KyJabTypHIiH chepax. e, y cBoro
4yepry CHOpUYMHWIO Ju(depeHiianiio MNpaBoOBOTO CTAaTycy ocoO0u Ha
IrPOMAaJSHCHKI, MMOJITUYHI, EKOHOMIYHI1, COI[IaJIbHI Ta KYJbTYpHI IPaBa.

3 ypaxyBaHHSIM YChOTO BUIIIEHABEJAEHOTO, 3arajibHa JIeKIapalis npan
moaunu, npuiiaiaTa 10 rpyans 1948 poky, yxe He Morjia cama mno cooi
BpPaxOBYBaTH CYKYMNHICTh HOBUX IPUYMH, MEPEAYMOB Ta MOTPeO, MO i
00yMOBUJIO MOTPEOY NPUUHATTS M1XKHAPOIHOTO MAKTy MPO IPOMAISTHCHKI
Ta MOJIITUYHI MpaBa Ta M1XKHapOJAHOTO MaKTy MPO €KOHOMIYHI, COlliaibH1
Ta KyJabTypHI mpaBa 16 rpyausa 1966 poky 3 mogalblIMMU JT0JaTKOBUMHU
JOKYMEHTaMH JI0 HUX.

JIOIIbHO TaKOX 3a3HAYUTH, 10 TAKUW MiAXiA A0 JudepeHmiari
IpaB Ta CBOOOJ ocobwu, 110 OyB 3M1HMCHEHUM Ha MIKHAPOJHO-IIPABOBOMY
piBHI, OTpPUMaB TMOJAJBIINA PO3BUTOK 1 HA PIBHI BITYU3HIHOTO

4



3aKOHOJIAaBCTBA. SICKpaBMM TIPUKIAJAOM I[bOTO € KOHCTUTYIIIHHI aKTH
OKpEMHUX JIepKaB Ta OKpeMi 3aKOHU y 1iH cepi.

Came TOMYy JIOTIYHHMM, HAa JIyMKY OpraHi3aTopiB, € BHOKPEMJICHHS
II’SITU OCHOBHUX HAMpPSIMIB, sIKi IPUCBSIYEHI:

1) pynnameHTanbHUM MpodieMam 3MICTy MIKHAPOJIHUX MakTiB 1966
POKY;

2) moyioxkeHHAM MIDKHApPOJHOTO TMAaKTy TMpPO TPOMAASHCHKI Ta
MOJIITUYHI MPaBa;

3) 3micty MDKHApOJHOIO IMAaKTy PO EKOHOMIYHI, COIllalibHI Ta
KYJbTYpHI TpaBa;

4) peaini3zanii OKpeMHX IpaB JIIOJWHH, MEpPeA0AYCHUX 3a3HAUYCHUMU
MaKTaMu, y MPaBOBUX CHUCTEMaX OKPEMUX JIEPKaB;

5) peamizaiii MixkHapoJHOTO MaKTy MPO IPOMAJITHCHKI Ta MOJITAYHI
npaBa Ta MIXXHapOAHOTO MaKTy IPO €KOHOMIUYHI, COLIaNIbHI Ta KYJbTYpHI
mpaBa 3a HaJI3BUYaHUX 0OCTaBUH (TOOTO B yMOBax 30pOMHUX
KOH(JIIKTIB, HAJ3BUYAWHOIO CTaHy, B yMOBax MaHAEMIA YU B 1HIIUX
HaJ[3BUYAHUX YMOBaXx).

Po3BagoBcbkui B. 1.,

Kanouoam iopududHux Hayk, 0oyeHm, 3agioysau Kkageopu
KOHCMUMYYIUH020, MIDCHAPOOHO020 MA AOMIHICMPAMUBHO20 NPAsa
HABYANIbHO-HAYKOB020 IOPUOUUHO20 [HCIUNLYILY
Ilpukapnamcovko2o HaYIOHANLHO2O YHIBEPCUMEMY

imeni Bacuna Cmeganuxa

Knaum B. B.,

O00OKMOp 1OPUOUHHUX HAYK, 0oYyeHm, npoghecop Kagheopu
KOHCMUMYYIUH020, MIDCHAPOOHO020 MA AOMIHICMPAMUBHO20 NPA8a
HABYAIbHO-HAYK0B020 10pudu4no2o incmumymy lIpukapnamcvko2o
HAUioHAaIbHO20 YHigepcumem)y imeri Bacuns Cmeghanuka



PREFACE
(from the organizers)

Every international act or act of domestic law always has certain
preconditions and reasons for its adoption. As a rule, such reasons and
preconditions are social processes, the level of development of society in
general, as well as a number of political, economic, social and spiritual
(cultural) factors in particular.

If we talk about the reasons and preconditions for the adoption of the
International Covenant on Civil and Political Rights and the International
Covenant on Economic, Social and Cultural Rights, the general reasons
and preconditions for their adoption include a new stage in the institution
of legal status at the international level. The twentieth century (especially
after the Second World War), the recognition of man as the highest social
value, the need to transform public and individual consciousness to
understand the importance of man's place in society and the state.

Among the special reasons and preconditions for the adoption of
these acts should include the changes that have taken place in the
humanitarian, political, economic, social and cultural spheres. This, in
turn, led to the differentiation of a person's legal status into civil, political,
economic, social and cultural rights.

In view of all the above, the Universal Declaration of Human Rights,
adopted on 10 December 1948, could no longer in itself take into account a
set of new causes, preconditions and needs, which necessitated the
adoption of the International Covenant on Civil and Political Rights and
the International Covenant on Economic and Social Rights. and cultural
rights on December 16, 1966, with subsequent additional documents.

It is also worth noting that this approach to the differentiation of
individual rights and freedoms, which was implemented at the
international legal level, has been further developed at the level of
domestic law. A striking example of this is the constitutional acts of
individual states and individual laws in this area.



That is why it is logical, according to the organizers, to identify five
main areas that are devoted to:

1) fundamental problems of the content of international pacts of
1966;

2) the provisions of the International Covenant on Civil and Political
Rights;

3) the content of the International Covenant on Economic, Social and
Cultural Rights;

4) the implementation of certain human rights provided for in these
covenants in the legal systems of individual states;

5) implementation of the International Covenant on Civil and
Political Rights and the International Covenant on Economic, Social and
Cultural Rights in Emergencies (in the context of armed conflict, state of
emergency, pandemics or other emergencies).

Volodymyr Rozvadovskyi,

Candidate of Law, Associate Professor, Head of the Department
of Constitutional, International and Administrative Law

of the Educational and Scientific Law Institute

of Vasyl Stefanyk Precarpathian National University

Vitalii Knysh,

Doctor of Law, Associate Professor, Professor of the Department
of Constitutional, International and Administrative Law

of the Educational and Scientific Law Institute

of Vasyl Stefanyk Precarpathian National University



HAIIPAM 1. DYHIAMEHTAJIBHI ITPOBJIEMH
MPUUHATTSA TA PEAJIBALIIL MIDKHAPOJHUX ITAKTIB 3
ITPAB JIIOJIUHH 1966 poky.

(DIRECTION 1. FUNDAMENTAL PROBLEMS OF
ADOPTION AND IMPLEMENTATION OF INTERNATIONAL
HUMAN RIGHTS PACTS OF 1966)

Jepes’ssnko Ceprii MuponoBuy,

npodecop kadenpu MOJITUYHUX 1HCTUTYTIB Ta
npoueciB, HOKTOP MOJIITUYHUX HayK
[IpukapnaTchbkuii HaIllOHAJbHUN yHIBEPCUTET
iM. B. Credannka

(Serhiy Derevianko,

Doctor of Political Science, Professor of the
Department of Political Institutions and
Processes, Vasyl Stefanyk Precarpathian
National University)

OO0MekeHHSI MOJIITHYHMX MPAB TPOMAJASIH B YMOBaX MaHAeMil
COVID-19: nojiTuko-npaBoBi miacraBu.
(Restrictions on the political rights of citizens in the context of
the COVID-19 pandemic: political and legal grounds)

[Tanpemia Covid-19, mo 3axonuia MPaKTUYHO BCl KpaiHU CBITY
00’€KTUBHO MpHU3BEIIA J0 PaJUKAIBLHOI 3MIHUA CIIOCOOY JKUTTS NEPEBAKHOL
OUIbIIOCTI TpoMmajsiH, 30Kpema W VYkpainu. [lanaemis € He nOpocTo
BUKJIUKOM JIJIsSi CHCTEMH OXOPOHH 3/I0POB’sl, a CIPUYMHUIIA YMMAJI0 HOBHUX
MOJIITUYHUX, COLIAJIbHUX Ta €KOHOMIYHUX MpoOjeMaM, SKI BUMararoTh
HarajgbHOT'O BUPIMICHHS, 3A1MCHEHHS CHUCTEMHHUX 3aXOJlIB. 3alpoBaJXKEHI
OOMEXEHHS I10JI0 CBOOOJM TMEpeCyBaHHS, BEJICHHS TOCIOIapChKO1
TUSITBHOCTI, BIIBHOTO JIOCTYIY /10 AYXOBHHUX Ta KYJIbTYpPHHX HaJl0aHb Ta
1H., 3aroCTpWM yBary ¥ 10 mnpoOJieMu JOTPUMAaHHS TIpaB 1 CBOOOA
JIOIMHYU Ta TPOMaJTHUHA, 30KpeMa 1 MOTITUYHHUX.



OOMexeHHsT 11l HEOJHO3HAYHO CHPUMHATI 1 TOJITHKYMOM, 1
rpoMajsiHaMu 3arajoMm. J[yMKd MOJSIpHI — BiJl MOBHOI MiATPUMKH dii
BJIAQJHUX CTPYKTYp JO CHOPUUHSTTS KaMIlaHli 3 BaKI[MHAIlll Ta BBEICHUX
oOmexeHb sik PR-akiiii Biagu uu nparHeHHs HACTYIy Ha MpaBa JIOJUHMU.
JlopikaroTh ¥, IO CIpaBeIIMBO, Ha HECHEKTHUBHICTh 3A1MCHIOBAHUX
3aXO07iB, PO3BaJl CUCTEMU OXOPOHHU 37I0POB’S, 110 MA€ HACTIAKOM CMEPTh
TUCSY YKpaiHI[iB, MIJILUOHIB JIFOACH Y BChOMY CBITI, 3TyOH1 HACTIAKU IS
37I0pOB’S JIFOJIEH Ta iX MallOyTHbOro. BUsBOM 1Oro € i MIMpoKi MacoBi
«aHTHUBAKIIMHATOPCHKI» akilii. Ile cmonykae BUCIOBUTH MIpPKYyBaHHS 1010
MIPABOBUX I1JICTaB Ta MOTUBIB MOJITUYHOTO XapaKTepy, sIKi 00’ EKTUBYIOTh
O0OMEKEHHS TOJIITUYHHX MpaB rpoMaasH B ymoBax nanjemii Covid-19.

[3 CcykymHOCTI TpaBOBUX HOPM BHOKPEMHUMO TIIbKH Ti, $Kl
CTOCYIOThCS 3aIPOBAKEHHSI 0OMEKEHHS KOHCTUTYIIHHUX TIpaB 1 CBOOO/T
JIOJWHU 1 TpOMaJsHUHA, 30Kpema, NomTuyHux. I[Ipobmemu TyT,
BBAXAEMO, PaJIllle MOPATHHO-TIOJIITUYHOTO YH MOJITTEXHOJOTTYHOTO, HIK
BJIACHE MPABOBOI'0 XapaKTepy.

BuxigHuM € mojioxeHHs mpo Te, 1o ynHHa KoHCTuTy1ist YKpaiHu He
TUIbKHU JIEKJIApy€ MOJITUYHI MpaBa TPOMAJIsiH, ajie i BU3HAYa€ KOHKPETHUN
MEXaHi3M iX peali3ailii, BCTAHOBIIIOE BUYEPIHUN TMEpeNiK IMiJACTaB 1X
oOmesxeHHs. [Toka3zoBo, 1110 iX GOopMyIIOBaHHS B ICTOTHOMY 301ratoThes 13
MOJIOKCHHSIMM, SIKI BHUIIMCAaHI y TecTi «3arajlibHOi JeKJapallii Ipas
moauan» (npuiinsaTta ['enepanbHoto AcambOieero OOH 10 rpyans 1948
poky) [1]. TlopiBHsIbHMI aHadi3 TOJOKEHb 000X JOKYMEHTIB Ja€
MIJICTABM CTBEP/KYBATH MPO MPATHEHHS YKPATHCHKUX 3aKOHOTBOPIIIB HE
TUIBKMA IMIUIEMEHTYBATH amnpoOOBaH1 3arajbHONPUMHATI MIKHAPOJIHO-
paBOB1 HOPMHU, aji€ i PO3LIMPUTHU iX PO3YMIHHS B HOBITHIX YMOBAX.

[ToxazoBumMu € HOpMH OCHOBHOrO 3aKOHY, 3a SIKUMH «IIpaBa 1
CBOOOM JIFOJWHU 1 TPOMaJAsSHUHA, 3aKkpiruieHi miero KoHcTuryliero, He €
BUYEpIHUMM» (YacThHa nepma crarti 22). «KoHcTuTyiiiiHi mpaBa i
CBOOOJM TapaHTYIOThCS 1 HE MOXYTh OYyTH CKacoBaH1» (4acTWMHA Apyra
crtarti 22). Jlo TOro > 1sl CTaTTs MICTUTh 3aCTEPEKEHHS, 10 «IPH
NPUUAHATTI HOBUX 3aKOHIB a00 BHECEHHI 3MIH JI0 YMHHUX 3aKOHIB HeE



JOTIYCKAEThCS 3BYXKEHHS 3MICTy Ta OOCSITY ICHYIOUMX TIpaB 1 CBOOOI»
(uactuHa Tpets crarti 22) [3].

3 ormsgay Ha IpeaMeT JOCHIKeHHS BaXXJIMBUMHM € HOPMU 000X
JTIOKYMEHTIB, K1 CTOCYIOTHCSI OOMEKEHHSI MpaB 1 CBOOO I IPOMaIsiH.

«IIpum 3mificHeHH] CBOIX TpaB 1 CBOOOJ KOXKHA JIFOJWHA ITOBUHHA
3a3HaBaTH TUIBKU TaKUX OOME)KEHbB, SIKI BCTAHOBJIEH] 3aKOHOM BUKJIFOYHO 3
METOI0 3a0€3IMeUeHHs HAJIG)KHOTO BU3HAHHS 1 TIOBAru MpaB 1 CBOOO/I 1HIITHUX
Ta 3a0€3MEeYEeHHsI CIIPaBEeIJIMBUX BUMOI MOpaji, IPOMaJChKOTO MOPSJKY 1
3arajibHOTO JO0OpOOYTY B JEMOKPATUYHOMY CYCHUILCTBI» — Iependayae
yacTHHa apyra ctatti 29 Jleknapaiiii.

[leBHOIO MIpOIO 7O HOBITHIX YKPaiHCBKUX peaslii MOXYTh OyTH
BUKOPHUCTaHI 1 MOJIOKEHHs cTarTi 2 Jleknapauii npo Te, 10 «HE MOBUHHO
MPOBOJUTHUCS HISIKOTO PO3PI3HEHHS HA OCHOBI MOJITUYHOTO, MPABOBOTO
a00 MDKHaApOJIHOTO CTaTyCcy KpaiHM a0o TepuTopli, 10 SKOi JOJUHA
HaJIeKUTh, HE3aJIE)KHO Bl TOro, YU € IsI TEPUTOPIS HE3AJIEKHOIO,
M1JIOMIYHOI0, HECAMOBPSIOBaHOIO a00 sIK-HEOYZlb 1HAKIIE OOMEKEHOI Yy
CBOEMY cyBepeHiTeT» [1].

Konctutyuis VYkpaiHu MICTUTh NPUIKCH, 32 SKAMH 3H1HCHEHHS
npaB, NependavyeHuX YacTMHAMM MEPIIO0 Ta JAPYroro crarti 34, Moxke
Oyt oOMexeHEe 3aKOHOM B IHTepecax HaIllOHAJIbHOI  Oe3MNeKH,
TEPUTOPIaTbHOI IUTICHOCTI a00 TPOMAJCHKOTO TOPSIKY 3 METOH
3amo0iraHHs 3aBOPYIICHHSM YH 3JIOYMHAM, [IJII OXOPOHU 3JI0POB’S
HacelieHHs (BuauieHo aptopom — C. [1.), s 3axucty penyrailii abo npas
IHIIKUX JIIOAEH, JJIs 3amo0IraHHsl PO3roJonIeHHI0 1HGopMallii, oJep>KaHol
KOH(1JEHIIIIIHO, a00 Ui MIATPUMAaHHS aBTOPUTETY 1 HEYNEPEIKEHOCTI
npaBocyaas.(dactuHa TpeTs crarTi 34). AHAJOriyHI 3aCTEPEKEHHS
BUIMKMCAHI Y YacTHHI TepIIi cTaTTi 36 1040 peai3aiii TpoMaasHaMH
VYkpainu mpaBa «Ha CBOOOAYy OO’€lHAHHS Yy TMOJITHYHI mMapTii Ta
rpoOMajChbKl OpraHizaiii», a TakoX y dYacThHi Jpyrid ctarti 39 momo
rapaHTOBAaHOTO YAaCTUHOIO TEPIIO0 III€1 K CTaTTI MOpaBa «30upaTucs
MUpPHO, 0€3 30poi 1 IPOBOAUTH 300pH, MITUHTH, TTOXOJIX 1 IEMOHCTpAIIi».

[leBHOIO MiIpOIO 70 CHTYyallli, III0 CKjJajdach B yMOBaxX IaHjaeMii
MOKHA BUKOpHUCTaTH mpunucu crtarti 64 ynnHoi Konctutyiii Ykpainu.
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CratTero BcTaHOBIICHO, 10 «KoHCTUTYIIIIHI TTpaBa 1 ¢cBOOOIW JIOIWHHM 1
rpoMajisiHUHA HE MOXYTh OyTH OOMEXKEH1, KpIM BUIAJIKIB, MEepea0aueHUX
Konctutyniero Ykpainn» (dactuHa nepiia). «B ymoBax BoeHHOro ato
HAJ[3BUYAHOTO CTaHy MOXYTh BCTAHOBIIOBATHUCS OKPEMI OOMEKEHHS
mpaB 1 CBOOOJ 13 3a3HAYEHHSIM CTPOKY il 1UX oOMexeHb. He MOXyTh
Oyt oOMexeH1 mpaBa 1 cBOOOaM, mepeadadeHi crartsmu 24, 25,27, 28,
29, 40, 47, 51, 52, 55, 55, 57, 58, 59, 60, 61, 62, 63 miei KoncTutyiin
(uactuHa apyra) [3].

HaBeseHi KOHCTUTYILIMHI HOPMH KOHKPETH30BaHI y Ha3BaHOMY
YUHHOMY 3akoH1 YKpainu «IIpo nmpaBoBuii pekuM HAA3BUYANHOTO CTAHY»
Bl 16 Oepe3na 2020 poky 3a No 1550-III. I3 cykymHOCTI MOro HOpPM 1
MPUMKUCIB TPOOJEMH JOCIIPKEHHS CTOCYIOTHCS, 30KpEeMa, HaBEJCHE Y
CTaTTi | BU3BHAYEHHS HAJ3BUYAHOrO cTany. He nuuTyBaTHMEMO MOBHICTIO,
a BHOKPEMHUMO TIOJOXEHHsA, 3a skuM «Hajg3BuualiHuii ctaH - 1€
O0COOJIUBUN TMPABOBUM PEXKUM, SKHUH MOXKE€ THUMYACOBO BBOJUTHUCS B
VYkpaiHi ud B OKpeMHX ii MICHEBOCTSAX MPU BUHUKHEHHI HaJ3BUYANHUX
CUTyallli TEXHOT€HHOro ab0 TMPHUPOJHOrO XapakTepy HE HUXKYE
3araJibHOJIEP’KABHOTO PIBHA, IO MPHU3BEIM YU MOXKYTh TMPU3BECTH 0
JIOJICBKHUX 1 MaTepilaliIbHUX BTPAT, CTBOPIOIOTH 3arpo3y KHUTTIO 1 3J0POB’ IO
rpoMajsiH ... 1 mepegdavyae HaJaHHS BIAMOBIAHUM OpraHaM JIep>KaBHO1
BJIAJX ... Ta OpraHaM MICIIEBOTO CaMOBPSyBaHHS BIAMOBIIHO O I[bOTO
3aKOHYy TOBHOBa)XE€Hb, HEOOXIJHUX [IJI1 BIJBEpPHEHHS 3arpo3ud Ta
3a0e3neuyeHHsT  Oe3leKu 1 3I0pOB’S  TPOMAJsiH,  HOPMAaJbHOIO
(YHKI[IOHYBaHHSI HAI[IOHAJIbHOI €KOHOMIKH, OPTaHiB JE€pPaBHOI BJIad Ta
OpraHiB MICIIEBOIO CaMOBPSIAYBaHHSI, 3aXUCTY KOHCTUTYLIMHOTO Jajay, a
TaKOX JIOMYCKAa€e THUMYAacoBe, OOYMOBJIEHE 3arpo30l0, OOMEXKEHHS Yy
3M1MCHEHH] KOHCTUTYLIMHUX MpaB 1 CBOOOJ JIOJUHHM 1 TPOMAaJsIHUHA Ta
npaB 1 3aKOHHUX 1HTEPECIB IOPUIUYHUX OCIO 13 3a3HAYEHHSAM CTPOKY Jii
IIUX 0OMEXXEHBY [6].

[IpuHIMNIOBO BaXKJIIMBOK € CTAaTTA 4 IbOr0 3aKOHY, SKa BH3HAYae
YMOBHM BBEJCHHS HAJ3BUYAWHOrO CTaHy. YaCTHHO MEPIIO0 III€i CTATTI
BCTaHOBJIEHO, 10 «Haa3BuyaliHuii cTaH BBOJUTHCS JIMILE 32 HASIBHOCTI
peanbHOi 3arpo3w Oe3mell TpoMaasH ab0 KOHCTUTYIIIWHOMY JIaJIOBi,

11



YCYHEHHS SIKOi 1HIIMMHU CIIOCOOaMHM € HEMOXJIMBUM». o Takux TmmijacTaB
BIJTHECEHO «l) BHHMKHEHHS OCOOJIMBO TSDKKUX HaJ3BUYAMHHUX CHUTYalliil
TEXHOTE€HHOI'0 Ta MPUPOIHOTO XapakTepy (CTUXIMHOro JiMxa, KaracTpod,
0COOJIMBO BEJIMKHUX MMOXKEXK, 3aCTOCYBAHHS 3aCO01B ypa)X€HHs, MaHIAEMI,
MaH300TId TOIIO), IO CTBOPIOIOTH 3arpo3y KUTTIO 1 370POB’I0 3HAYHUX
BEPCTB HaceJIeHHs» (MMyHKT 1 YacTUHU Apyroi cTaTTi 4).

Ha3Banwuii 3ak0H MICTUTh KOHKPETHI IIPUITHCH III0/I0 3aITPOBAKCHHS
HaJI3BUYAHOr0 CTaHy, OB’ sA3aHOro0 3 naHjaemicro. L{e 30kpema, cratts 16
«3MICT 3axOJIB MPABOBOIO PEXKUMY HAJI3BUYANHOIO CTaHy», SKOIO
nependayeHo, Mo OOMEXKEHHSI B IHTEpecax OXOpPOHU 3J0POB’Sl, Ha SKi
MMOBHUHHO OYTH aKIEHTOBAHO y BiANMOBIIHOMY Yka3i [Ipe3uaenrta Ykpainu.
Cepen Hux, 30KkpeMa «4) 3a00poHa MPOBEJICHHS MAacCOBUX 3aXOIB, KpIM
3ax0/1iB, 3a00poHa Ha MPOBEJCHHS SIKMX BCTAHOBIIOETHCS CyAOMY»; 4)
BCTAHOBJICHHSI KapaHTUHY Ta TMPOBEJACHHS IHIIMX OOOB’SI3KOBUX
CaHITApHUX Ta MPOTHEMIIeMIYHUX 3axoAiB (cTaTTa 17); 9) nmopyuieHHs y
NOPSAKY, BU3HaUeHOMY KOHCTUTYIIIEIO 1 3aKOHaMU Y KpaiHU, MUTAHHS PO
3a00pOHY [ISUIBHOCTI MOJITUYHUX MApTI, TPOMAJChKUX OpraHizaiii B
1HTepecax HaIlOHAJIBHOI OE€3MEeKH Ta TPOMAJICBKOr0 MOPSAKY, OXOPOHH
3I0pOB’ HaceJIEHHs a00 3aXUCTy IpaB 1 CBOOOJ 1HIIKX o€ (cTaTTs 18)
[6].

HamzBuuaitHuii ctaH B JepaBl 3 Yacy IMOUIMPEHHsS MaHAeMii He
BBOJIMBCA. HaToMicTh 3ampoBa)KyBajlach HaJ3BHYaiiHA CUTYyallis, KOJIU
3aCTOCOBYBAJIUCS KapaHTUHHI 3aXOJH, SIKI BXKE MPOJIOBXKEHI y Qopmi
aJlarToBaHOro KapaHTuHy 10 31 6epesns 2022 poky.

[ToHATTS Ta OCOOJMBOCTI OTOJIONICHHS HaJI3BUYaMHOI CHUTYyallii
nepeabdaveni Komekcom MUBIILHOTO 3aXUCTy YKpaiHu Bif 2 xoBTHs 2012
poky Ne 5403-VI1 [2].

KpaiiniMm BHUSIBOM iX CTajl0 3ampoOBa>KEHHS B YKpaiHl YHIPOJOBXK
2020-2021 pp. cuctemMu nepioAMYHUX KOPCTKUX JIOKJIAYHIB, IPOTE PIBEHb
JOTPUMAHHS 1 KOHTPOJb 3a iX JOTPUMAHHSIM 3aJUIIABCS HA HU3BKOMY
PIBHI. 3ampoOBaKEHHS Ta 31MCHEHHS 3aXOJiB IPOBAIUTHCS BIJMOBIIHO
710 HOPMAaTUBHO-TIPABOBUX akTIiB Ypsaay VYkpainu. Tak, IloctanHoBoro
Kab6inety MinictpiB Ykpainu Bin 9 rpyans 2020 poxy Ne 1236 BBeneHo
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nepeNiKk KapaHTUHHUX OOMEXEHb, 30KpeMa, II0J0 MPOBEICHHS MacCOBUX
3aX0/l1B, @ TAKOX 3aTBepkeHO «IIopsmok 31iCHEHHS TPOTUEITIIEMIYHUX
3aX0JIIB IIIJI Yac opraHizalii Ta mpoBejeHHs BuOOpiB» [4] . OdeBuAHO,
HaOUIbIII Bpa3JMBUM € MUTAHHS I110JI0 TPOBEJACHHS BHOOpPiB. Bubopu B
YMOBaX HaJ3BUYalHOIO CTaHy HE MPOBOJATHCS, & MEPEHOCITHCS Ha Yac
micas ix 3aBepuieHHs. [1[o & 70 yMOB Haa3BUYalHOI CHUTYyallii, BUSBOM
AKOi € KapaHTWH, TO BOHHM HE € IJCTaBOIO MJI BIAMIHM BHOODIB, a
HaKJIaJalTh BiIOMTOK Ha MIPOBEJICHHS 3aX0/11B HAa BCIX CTaiIX BUOOPUOTO
nporecy. SckpaBuil mpUKiIa] HEIIOJaBHI MICIIEBI BHOOPH Ta MHPOMIKHI
BUOOPH HAPOJHUX JEMYyTaTiB YKpaiHH, 10 MPOBOJIWINUCH yIIpoaoBxk 2020-
2021 pokiB.

Bubopuuii kogekc Ykpainu, BBeneHui B Aito 3 1 ciuns 2020 poky He
MICTUTh JKOJHUX MPHUIHUCIB IIOJ0 OCOOIMBOCTEH MPOBEIECHHS BUOOPIB B
yMoBax mnanjaemii. [IporanvHy 110 3aIOBHIOIOTH IT1/13aKOHHI HOPMATUBHO-
MPaBOBl aKTH, 30KpeMa, BHUJAaHI Y MeXKax il MOBHOBa)KE€Hb, MOCTAHOBU
IlenTpanbHoi BHOOpUOi KoMmicii. 3 OCTaHHIX, SKa TOBHHHA MaTH
JIOBFOCTPOKOBY Ait0, HazBemo rmnocTtaHoBy I[IBK «IIpo ocobmuBocTi
BUTOTOBJICHHS IMEHHUX 3allpolleHb Ha BHOOpU, BCEYKPaiHCHKHUI
pedepeHnymM y mepioa il KapaHTUHY, BCTAaHOBJIEHOIO 3 METOIO
3ano0iraHHs MOLIMPEHHIO Ha TEPUTOPii YKpaiHM rocTpoi pecmipaTopHOi
xBopoou COVID-19, cnpuunnenoi koponasipycom SARS-CoV-2» Big 8
xo0BTHs 2021 poky 3a No 400. "VBara! Bubopiro mij yac mpoBeIeHHS
roJIOCYBaHHsI HEOOX1JTHO NepeOyBaTH B peciipaTopi ad0 3aXUCHIN Macill Ta
PEKOMEHIYEThCS  JUIsl  3JIACHEHHS TOJIOCYBaHHS BHUKOPUCTOBYBAaTH
ocobucty  pyuky. Bubopir, sgxkuil  miisarae  caMoi30JIs1ii,
PEKOMEHIYEThCSI 3A1MCHIOBATH TOJOCYBAaHHS 3a MiCIeM IepeOyBaHHS.
Bubopeup, skuii BHSBUB OaxaHHS MPOroJOCYyBaTH 3a  MICIEM
nepeOyBaHHs, He Mi3HIimEe 20 roAWHM OCTAHHBOI I SITHUII MEpea THEM
roJIOCYBaHHS MOBUHEH IMOAATH A0 JUIBHUYHOI KOMICII 3 BCEYKPaiHCHKOTO
pedepeHnymy 3asBy pa3oM 3 JOKYMEHTOM, IO MIATBEPKY€E BIAMOBIIHUN
daxt" [5].

[Ho11 OOMEXEeHHS TONITUYHUX MpaB TpPoMajsiH  (PaKTUYHO HE
3aCTOCOBYBaJIOCh. Jl0 MpUYMH TMOJITHYHOTO XapakTepy BITHECEMO,
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30KpeMa, HEOJJHO3HAUHE CIIPUNUHATTS 3HAYHOIO TPOMAJISH 3alpOBaI>KEHHS
TaKuX 0OMEXKEHb.

JInst  mATBEPIKEHHST BUKOPUCTAEMO PE3YJbTAaTH MPOBEIEHOIO
coriojioriyHor cinyxo6orw Ilentpy Pazymkopa 3 14 mo 20 xoBTHs 2021
pPOKY ONUTYBaHHS IOJI0 CTAaBJIEHHS TPOMaAsiH YKpaiHU J0 IUTaHb
noB’si3aHUX 3 maHjaemiero KopoHaBipycy COVID-19. Onpumtoaneni
pe3yibTaTH, 30KpeMa, CBII4aTh, 10 «B YKPATHCHBKOMY CYCHIJIbCTBI HEMAE
OJIHOCTalMHOCTI HIOAO MHUTaHb IOB’SI3aHUX 3 MaHJEMIEI0 KOPOHABIPYCY
COVID-19. Jlume 18,5% onutanux JIoBipsoTh oQiliiHIi 1HPOpMaIii
PO YUCENBHICTh THX, XTO 3aXBOPIB KOpoHaBipycoMm B YkpaiHi. 20,9%
PECIIOHJICHTIB BBaXarlTh, MO M1 HUbpU € 3aHWxeHumu, a 23,1% 1o
3aBuieHuMA. 23,0% BIAMOBUIN, IO HE CTEXKATh 3a TaKOIO iHPopMmaIliero, a
14,5% Baranucs 3 BignoBigmio. 42,4% onuTaHMX BBaXalOTh, IO
yKpaiHChKa BJlaJla HE CIIPOMOXHA MPOTHUAISATH 3arpo3aM manjemii, 31,7%
BBaXKarOTh, 1[0 MOKJIMBOCTI Bjaau mnpotuaistu manaemii COVID-19 €
obmexenumu 1 suiie 14,7% pecrnoHIeHTIB BIANOBUIM, IO YKpaiHChbKa
BIaja Mae 3Mory npotuaistu nanaemii COVID-19 noBHoro Mipoto.

Hemae omHOCTailHOCTI cepel TpoMaAsiH 1 IMIOJ0 NHTaHHS, SKUU
crocio 0OpOTHOM 3 PO3MOBCIOIKEHHSIM KOPOHABIPYCY € HAWOUIBII TI€BUM.
bmuzbko Tpetnnu onutanux (31,1%) HalmieBiIMM CIIOCOOOM BBaXKAaIOTh
TOTAJIbHY BakKIMHAIII0 HaceneHHs, 18,4% mupoky MoO1II3a1ii0 METUYHUX
3aKjIajiB Ta JIIKYBaHHS XBOPUX Ha KOpoOHaBipyc, 17,2% 13010 HOCIIB
iHdekiii. 3HayHO pijalie HAWOUIBII 1€BUM CIIOCOOOM OOpOTHOM 3
PO3MOBCIOIKCHHSIM KOpPOHaBIpyCy Ha3UBAIIH 3aIpPOBAKEHHS
NPEBEHTUBHUX 3aXO[IB, MO BIAHOWICHHIO 10 rpyn pusuky (8,2%) Ta
3alpOBaKEHHS TOTAJIbHOTO KapaHTUHY (5,9%)[8].

2 rpynns 2021 poky LlenTpom PazymkoBa mpe3eHTOBAaHO pe3ysibTaTh
nociikeHHsT «CollialbHO-€KOHOMIYHI HACIIJIKH KOPOHOKPHU3WY, Y SIKOMY
HaroJIOIIY€ThCS, 1110 OCHOBHUN aKIEHT Y MPOTUIIT MOMIMPEHHIO TAHEMIi
MOBUHEH OyTH 3pO0JICHUM Ha MOCUJICHHI KOHTPOJIIO 3a €I1JIEMI0JOTTYHUM
CTAHOM Y 3aKJIaJlaX 3aKpUTOrO TUMY Ta Ha (PI3UYHOMY JIUCTAHIIIIOBAHHI B
MICIIIX TPOMAaJICBKOTO MepeOyBaHHS, OJIHAK Biaja OUIBII «OX0Ye»
TOBOPUTh TIPO YEProBl JOKAAYHH B HAIKOPCTKIMMX (opmaTax, IIIo,
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BOYEBH/Ib, MA€ Ha METI 1 TMOJITHYHE (AHTHUIIPOTECTHE) 3aCTOCYBAHHS
[7,c. 79]. CriiikicTh NMO3UTHBHHUX OYIKyBaHb HACCJICHHS OC3IOCEPEIHBO
MOB’si3aHa 13 3aMHATICTIO, @ TaKOXX PI3HUMHU IOJITUYHUMH 3axO0JaMHu
BIPOJIOBK KOpoHaBipycHol kpusu. Tomy, 20,7 % ekcnepTiB cepen
HACTIJKIB ~ KOPOHOKPU3M  HA3WBAIOTh  «IMOCWUJIEHHS  TMOJITUYHOI
HECTaOlTbHOCTDY.

HaBeneni pe3ynbTaTd MIATBEPIKYIOTHCA W JTaHUMHU  THIIUX
aHAJITUYHUX CTPYKTYp. CHUTyallis ICTOTHO HE 3MIHUJIACH 13 TPUITMHEHHSIM
JOKJAyHY.

Tomy, 11100 YHUKHYTH TaKUX CHEKYJISIINA Y MallOyTHROMY, OUYE€BHUIHO,
JOOIIbHUM OyJIo O mpu OHOBIIEHHI OCHOBHOrO 3aKOHY JEpXaBU Ta y
BubopuomMy kozaekci YKpaiHu, 3aKOHOIABYO 3aKPINUTH 3aCTEPEHKEHHS PO
HEMOXJIMBICTh 3a00pOHM TPU3HAYEHHS BHUOOPIB, HABITh Yy BHMAAKY
MaHAeMId 4YM JIOKAJIbHUX KOHQJIKTIB, SK 1€ MPUUHATO B OKPEMHUX
JepKaBax.

Takum ynHOM, 3aMPOBaHKEHHS 0OMEKYBaTIbHUX 3aX0/I1B, BBAXKAEMO,
€ BHUMYILIEHMM KpokoM B yMoBax ma"aemii Covid-19. Ywunne
3aKOHOJIABCTBO YKpaiHU CTBOPIOE 3arajoM OCHOBY ISl (DYHKIIIOHYBaHHS
peKUMY KapaHTHHY, BCTAHOBJICHI 3aKOHOJABCTBOM YKpaiHU OOMEKECHHS
M0JI0 peasizaiii rpoMaasiHaMi KOHCTUTYIIHHUX, 30KpeMa, MOJITHYHUX
paB, Ha HaIll MOTJIsAJl, € JOCTaTHHO BUYEPIHUMH. BHECEHHS 1HIIUX, KPIM
Ha3BaHOI, 3MiH 10 oHoBieHoi Koucturyuii VYkpaiHM UYM 1HIIKUX
HOPMAaTUBHO-TIPABOBUX AaKTIB IIOJO0 PO3IIMPEHHS LHMX OOMEXEHb IpaB
rpoMaZsiH 32 YyMOB HUHIIIHBOTO PIBHS MOJITH3AIll CYCHIJIbCTBA,
JNOCSITHYTUX  JIEMOKPAaTMYHUX  3aBOIOBaHb, BBaxkaemo, Oyino O
HEJIOIJIEHUM.
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Kuunm BiraJiii BacuianoBuu,

JOKTOp  IOPUAMYHUX HayK, mpodecop
KadeIpu KOHCTUTYIIHHOTO, MI>KHAPOIHOTO
Ta aJMIHICTPAaTUBHOTO TIpaBa HaBYaJIbHO-
HAyKOBOT'O FOPUIUIHOT'O THCTUTYTY
[Tpukapnarcbkoro HaIllOHAJILHOTO
yHiBepcuteTy iM. Bacuns Credanuka
(Vitalii Knysh,

Doctor of Law, Associate Professor,
Professor of the  Department of
Constitutional, International and
Administrative Law of the Educational and
Scientific Law Institute of Vasyl Stefanyk
Precarpathian National University)

IIpo6emu B3aemMoaii BITYM3HAHUX TA MisKHAPOAHUX IHCTUTYIii
y npoueci peasizanii MiskHapoaHux nakris 3 npas JwauHau 1966 p.
(Problems of interaction between domestic and international
institutions in the implementation of the Impact of the International
Covenants on Human Rights in 1966)

The term "mechanisms for international protection of human rights"
means a system of international (interstate) bodies and organizations
working to implement international standards of human rights and
freedoms or their restoration in case of violation. It should be noted that, in
addition to intergovernmental bodies and organizations, there are many so-
called non-governmental human rights organizations in the world.

Accordingly, interstate human rights organizations differ in that:

1) they do have an impact on governments;

2) most often their decisions are binding, and in any case their
opinion cannot be ignored;

3) they force the international community to pay attention to human
rights violations.

Schematically, all international human rights organizations can be
divided into two groups: universal and regional.
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Universal human rights mechanisms are bodies and organizations
that extend their activities to the whole world, regardless of state and
regional borders.

The Charter obliges the main UN body, the UN General Assembly,
to pay special attention to the protection of human rights. In 1948, it
adopted the Universal Declaration of Human Rights, followed by a series
of international legal acts dealing with various aspects of human rights
activities (civil, political, cultural rights, prohibition of genocide,
apartheid, racial discrimination, etc.). Human rights issues are considered
in the General Committees of the Assembly, as well as in its subsidiary
bodies (for example, in special committees on discrimination, anti-
apartheid, etc.).

Among other major UN bodies, the Economic and Social Council
(ECOSOC) has a special role to play in protecting human rights, and under
the leadership of the General Assembly human rights and fundamental
freedoms for all”.

However, despite the broad powers and the important role that the
main UN bodies play in international relations, the main functions of
human rights protection are performed by specialized human rights bodies
and organizations.

Thus, all universal human rights bodies are divided into three types:

1) Permanent bodies that are part of the UN staff — the UN
Commission on Human Rights and its expert body - the Subcommittee on
Prevention of Discrimination and Protection of Minorities, the
Commission on the Status of Women, the Human Rights Centre, the
Office of the UN High Commissioner for Refugees. The last time the post
of UN High Commissioner for Human Rights was established was in
1993.

2) Bodies established in accordance with international agreements
concluded under the auspices of the United Nations. These bodies include
the UN Human Rights Committee, the Committee on Economic, Social
and Cultural Rights, the Committee on Racial Discrimination, the
Committee against Torture, and more.
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3) Specialized agencies of the United Nations. In accordance with
Art. 57 and 63 of the UN Charter, various organizations established by
intergovernmental agreements in the field of economy, social relations,
culture, education, health care, etc. are connected with the Organization.
Specialized institutions are permanent international organizations that
operate on the basis of their own statutes and agreements with the UN.
Today there are 16 such organizations. Such institutions include, in
particular, the International Labour Organization and the United Nations
Educational, Scientific and Cultural Organization.

The European system of human rights protection operates at the
regional and international level. The system operates within the framework
of the Council of Europe, of which Ukraine has been a member since
1995. The main European human rights body, the European Court of
Human Rights, has one clear advantage over most modern human rights
organizations - its decisions are binding on states that have acceded to the
Convention for the Protection of Human Rights and Freedoms.

In addition to the court, the Council of Europe has the European
Committee for the Minority Rights, the Committee of Independent Experts
on Social and Economic Rights, and the European Committee for the
Prevention of Torture. The powers of these bodies are incomparable with
those of the Court.

Now about the national level of such institutions. These include:

1) The Supreme Council of Ukraine (paragraph 17 of Article 85 of
the Constitution of Ukraine. The powers of the Supreme Council of
Ukraine include: appointment and dismissal of the Commissioner for
Human Rights of the Supreme Council of Ukraine; hearing of his annual
reports on Ukraine);

2) the President of Ukraine, who according to part 2 of Art. 102 of
the Constitution of Ukraine is the guarantor of human and civil rights and
freedoms;

3) The Cabinet of Ministers of Ukraine, which under Part 2 of Article
116 of the Constitution of Ukraine takes measures to ensure the rights and
freedoms of man and citizen.

19



We believe that in the field of international protection of human
rights it is expedient to introduce the positions of the ombudsman for
economic issues and the ombudsman for the protection of the rights of
people with special needs.

Thus, all universal human rights bodies are divided into three types:

1) Permanent bodies that are part of the UN staff - the UN
Commission on Human Rights and its expert body - the Subcommittee on
Prevention of Discrimination and Protection of Minorities, the
Commission on the Status of Women, the Human Rights Centre, the
Office of the UN High Commissioner for Refugees. The last time the post
of UN High Commissioner for Human Rights was established was in
1993.

2) Bodies established in accordance with international agreements
concluded under the auspices of the United Nations. These bodies include
the UN Human Rights Committee, the Committee on Economic, Social
and Cultural Rights, the Committee on Racial Discrimination, the
Committee against Torture, and more.

3) Specialized agencies of the United Nations. In accordance with
Art. 57 and 63 of the UN Charter, various organizations established by
intergovernmental agreements in the field of economy, social relations,
culture, education, health care, etc. are connected with the Organization.
Specialized institutions are permanent international organizations that
operate on the basis of their own statutes and agreements with the UN.
Today there are 16 such organizations. Such institutions include, in
particular, the International Labour Organization and the United Nations
Educational, Scientific and Cultural Organization.

The European system of human rights protection operates at the
regional and international level. The system operates within the framework
of the Council of Europe, of which Ukraine has been a member since
1995. The main European human rights body, the European Court of
Human Rights, has one clear advantage over most modern human rights
organizations - its decisions are binding on states that have acceded to the
Convention for the Protection of Human Rights and Freedoms.
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In addition to the court, the Council of Europe has the European
Committee for the Minority Rights, the Committee of Independent Experts
on Social and Economic Rights, and the European Committee for the
Prevention of Torture. The powers of these bodies are incomparable with
those of the Court.

Now about the national level of such institutions. These include:

1) The Supreme Council of Ukraine (paragraph 17 of Article 85 of
the Constitution of Ukraine. The powers of the Supreme Council of
Ukraine include: appointment and dismissal of the Commissioner for
Human Rights of the Supreme Council of Ukraine; hearing of his annual
reports on Ukraine);

2) the President of Ukraine, who according to part 2 of Art. 102 of
the Constitution of Ukraine is the guarantor of human and civil rights and
freedoms;

3) The Cabinet of Ministers of Ukraine, which under Part 2 of Article
116 of the Constitution of Ukraine takes measures to ensure the rights and
freedoms of man and citizen.

We believe that in the field of international protection of human
rights it is expedient to introduce the positions of the ombudsman for
economic issues and the ombudsman for the protection of the rights of
people with special needs.
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BB MoeJIbHUX MPABOBUX AKTIB HA HAllIOHAJIbHE MIPABO.
(Influence of model legal acts on national law)

MixxHapojHe Ta HalllOHAJIbHE IPaBO SIK HE3aJIeKHI MPaBOB1 CUCTEMU
ICHYIOTh 1 aKTUBHO B3a€MOJIIOTH y pi3HUX (opMmax. OJHIEIO 13 OCHOBHHUX 1
B NIEBHOMY 3HAY€HHI NEPBUHHUX (OPM B3aEMOIiI € MPOIEC, Y paMKax
AKOTO  MDKHApOJHO-TIpaBOBa HOpPMAaTHBHA CHCTEMa BIUJIMBAaE Ha
BHYTPIIIHBOJICP’KABHI 3aKOHOAABYl akTH. [lomykoM mepcreKTUBHUX
HaANpsIMKIB rapMOHI3allii Ta yHi(iKalii HalllOHAJIbHUX MPaBOBUX CHUCTEM
00yMOBJIEHA HEOOXIJHICTh BUKOPUCTAHHS CHEUHU(PIYHOTO CIOCO0Y
npaBoBoi yHidikamii — yHIpIKamii 3a JAOMOMOrOK MIKHAPOIHUX
MOJIETILHUX HOPM.

[IpoTsiroM OCTaHHIX pOKIB TMOYACTIIAIA BUMAAKA 3aMO03UYCHHS
HaIllOHAIPHUMH CUCTEMaMH TpaBa HOPM MOJEJIBHUX 3aKOHIB Ta 1HIIUX
JOKYMEHTIB PO3POOJIEHUX 3a ydyacTi MIKHApPOJHUX OpraHizamiid. AKTH,
po3po0JieHI MIDKHAPOAHUMHU OpraHizalisMi, B IOPUIUWYHINA JiTeparypi
OTpUMAaJIM Ha3By M SKOTO mpaBa «soft lawy.

CyuacHe pO3yMiHHS «M’SIKOTO TipaBa» chOpPMYyBaJIOCS Yy CEpeluHi
70-x pp. XX CT. y 3aX1IHO€BPONENUCHKIN TOKTPUHI 1 HA0YJIO MOMUPEHHS Y
chepi TocmoAapCchbKOro IMpaBa B MEpIIy 4Yepry sSK 4YacTHHA JDKEpes Ta
3ac001B PEryJIOBaHHS 30BHINTHBOCKOHOMIYHOI MIsIbHOCTI. Ha choromni

pOJib  «M’SIKOTO IpaBa» po3IIHUpUiack. BOHO BIUIMBaE Ha PO3BUTOK HE
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JUIIe TIpaBa 30BHINIHHOCKOHOMIYHOI MISUTBHOCTI, aje W Ha 1HmN cdepu
CYCIUJIBHOI JISITBHOCTI.

Y JOKTpUHI MIXKHApOJHOIO IMpaBa MiJi TEPMIHOM «M'SIKE IMPABO»
PO3YMIiIOTh KBa3i-MPaBOB1 IHCTPYMEHTH (PEKOMEHAIIHI aKTH, JOTOBOPH,
KOHBEHII1i, PE30JIIO11i1 TOIIIO0), SIKI HE MatOTh 00OB'I3KOBOI FOPUIUYHOT CHUITU
a00 00OB'sI3KOBa CHJIA SAKUX «cjadIna», HK 00OB'sI3KOBA cuja IpaBa, 110
i€ B JIeprKaBl HA MIOTOYHUH Yac.

OCHOBHUMHM JIKE€pEJIaMUd HOPM TaK 3BAHOTO «M’ SIKOTO IIpaBay €
pe3ononii  MDKYypsiAoBux opranizamiii cucremu OOH Tta 11 opranis,
Hacamnepen I'enepanpHoi AcamoOiei OOH, momiTHYHI aKTH perioHaJIbHUX
KOH(EpeHIii Ta opraHizamiid, 1HIN MDKHApOAHI AaKTH, MPUUHSTI
JepKaBamMu, MIKYPSIIOBUMU OpraHi3allisiMy, Kl MalOTh HE IOPUAUYHUNI, a
MOpaJIbHO-TIOMITUYHUHN XapakTep» [1, ¢. 180]. Jlo HUX YaCTKOBO BiAHOCATH
1 MOJIE/TbHI 3aKOHH.

MopenbHi  3aKOHU PO3PI3HSAIOTHCA IO BUJAM: OJHI NMPUUMAIOTHCS
3aKOHOJIaBUMMHU opraHamu (Qexaepamii s i cyO’ekTiB, I1HIN —
MDKJIEp)KaBHUM OO0 €IHaHHSAM  JUisl  JEepKaB-uJieHiB, TpeTi —
MDKHApOJHUMU OPTaHi3alliiMU B SIKOCTI IIPABOBOTO OPIEHTUPY, YETBEPTI
— PO3pOOJSAIOTECS  BUCHUMM-IOPUCTAMH,  CIeliajgicTaMd Ta MarTh
JTOKTPUHAIBHUN XapakTep.

[HiIiaTOpamMu CTBOPEHHSI MOJCJIBHUX IMPABOBUX aKTIB €, 30KpeMa,
paia  SK  CyO’€KTIB  MIDKHApOJHOIO  IpaBa. JiAnbHICT  1UX
opranizaii(MB®, CsitoBuii 6ank, €bPP, CHJ/I Ta iH.) mnposiBisieThCA
30KpeMa B po3poOIll MOJICJIbHUX 3aKOHIB (HE TUIBKM MUTAHHS MPHUBATHOTO
mpaBa, aje # CTOCOBHO Tally3edl MyOJIIYHOTO TpaBa, 3alpOBAKECHHS
MEBHUX CTAHJAPTIB B OKPEMUX TaTy3s1X TOCIOIAPCHKOI JISIIBHOCTI TOIIIO).

Cepen cy0’ekTiB yHI(IKAIIHOTO MPOIIECY € TaKi, K1 0e3MocepeIHbO
€ «aBTopamm» nesHoro mojenbHoro 3akony (FOHCITPAJI, CHI, OECP),
Tak 1 Ti, ME€Ta SIKUX TOJISITA€ B CHPUSHHI MONIMPEHHIO KpAIIUX MPaKTHK
IPaBOBOTO peryJiroBaHHs OKpPEMUX chep roCHOIapChKUX
BiIHOCUH(Hamnpukiaj, Transparency International).

Mo mpuknany, FHCITPAJI (Komicis OOH 3 nutanp mnpaBa
MixHapoHOI TOPTiBjIl) BiA3HAYMIACH PO3POOKOIO POy MOJACIBHUX

23



3aKOHIB. MoOJIeIbHUN 3aKOH € CBOTO POJY OPIEHTHUPOM IJis JEpPKaBH B
MPOIEC] JIEP’KABOTBOPEHHSI Ta JO3BOJSIIOTH JEpKaBaM KOHCTPYHOBATH
3aKOHH, 1110 0a3yI0ThCS Ha CINUIBHUX MIIX0JaX, MIPUHIHUIAX. 3aI03UIYI0YU
TEKCT MOJICJIbHOT'O 3aKOHY Jiep)KaBa OJIHOYACHO MOXE€ BIIINTH BiJl EBHUX
HOro MOJIOKeHbh YW HAaBMaKHM HOTO JeTali3yBaTH. X04a MOACILHUM 3aKOH
HEe (QyHKUIOHYe 1032 ((dopMaMud IMIUIEMEHTallll y  BHYTpILIHE
3aKOHOJIABCTBO OKPEMHUX KpaiH, a TaKoXX HE € YaCTHHOIO JIOKAJIbHOTO
IIPAaBOBOI0 PEryjJIlOBaHHS I[i€i MDKHApPOJHOI Opraxizaiii, OUIbIIICTh
BUCHHUX CXOISTHCS Ha TOMY, IIO PE3yJIbTaTU HOPMOTBOPUOiI AISTILHOCTI
MDKHApOJHUX OpraHizalliii € mpaBOBUMH TpaHCIUIaHTaTamu [2, c. 842].
TuM madve, mo poap muX Cy0’€KTIB Ta iX Po3poOOK B cdepl MpaBOBOTO
pEryoBaHHA OKpeMux cdep rocrnogapCchbKux BIAHOCHMH B OCTaHHI POKHU
Habupae o0epTiB.

Uu He HalObm BitoMuM nokymeHToM FOHCITPAJL axuii ycnimHo
3aM03UYyBaBCsS 3r0J0OM Ha PIBHI MpaBa OKpeMUX KpaiH, € MojenbHui
3akon FOHCITPAJI uogo Mi>kHapOJHOTO TOPTiBEIBLHOTIO apoiTpaxy [3].
Cranom nHa 17 mororo 2017 poxy npanuii MopaenbHHil 3akoH OyB
iMIuieMeHToBaHuM 74 nepxkaBamu 13 104 ropucnukuiii cBity [4]. [HImm
moaenbHuM 3akoHoM FOHCITPAIJI € MoaenbHuil KoJeKC Npo MyOJiuH1
3akymiBiai (Model Public Procurement Code), 3atBepmkenuii B aumHi 1993
POKY, SIKMI CTaB 3pa3KoM JJii PO3POOKU BIAMOBIIHOTO 3aKOHY B OKPEMHUX
nep:xkaBax CxigHo1 €BpoIu.

OkpiM TOro, 3Ha4YHOKO KUIBKICTIO Jep>KaB OyJI0 po3poOJIEeHO BIACHI
HOPMAaTHUBHO-TIPABOB1 aKTH Ha OCHOBI Takux npaBoBux akTiB FOHCITPAJI
ak: MoaenbHuii 3akoH FOHCITPAJI «Ilpo TpaHckopAoHHE OaHKPYTCTBOY,
Monenbhuii 3akoH «Ilo enexkTpoHHy TOpTiBiIt0», MoaensHuii 3akoH «IIpo
MibKHapoaHi kpeautHi yroam» (Model Law on International Credit
Transfers, 1992), Mopnensuuii 3akoH «lIpo 3akymiBia0 TOBapis,
oynieaunTBo Ta mnociayru (Model Law on Procurement of Goods,
Construction and Services, 1994).

Barome 3HaueHHs  Mae  MoOjJ€ibHA ~ CUCTeMa  MPUHIUIIIB
KOPIIOPATUBHOTO yIIpaBJIiHHS, 3aIpONOHOBAHA Opranizarti€ero
€KOHOMIYHOTO CIIBpOOITHUIITBA Ta po3BUTKY (Organisation for Economic
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Cooperation and Development, OECD) [5, c¢. 559]. Ilpunuunu
KOPIIOPATUBHOTO YMPABJIIHHS — II€ CUCTEMa CTaHAAPTIB KOPIOPATUBHOTO
yopaBiiHHS po3poOsieHa OpraHi3aili€el0o €KOHOMIYHOTO CIIBPOOITHUIITBA
Ta PO3BUTKY IS KpaiH IMEpPeBa)KHO CXIJHOI Ta MIBJACHHO-CXIJIHOI €BpoIu
(kpaiHu mepexiHOi eKOHOMIKM). 3HaUHa YaCTUHA LHUX JEp’KaB BpaxyBalia
pO3po0JICH] CTaHAapTH TIepII 3a BCE€ 3 METOI MIABUILNCHHS CBOET
1HBECTHUIIIMHOT TPHUBAOJIMBOCTI B OYaX MOTEHIIIHHUX 1HBECTOPIB.

Cepen perioHadbHMX CyO’€KTIB-1HIIIIATOPIB MOJACIBHUX 3aKOHIB
Bapro Buokpemutu CHJI. Hes3axaroum Ha mianucaHHsS YKazy
[Ipe3unenta Ykpainu Big 19 tpaBus 2018 poky mpo NpUIMHEHHS y4acTi B
crarytTHux opranax CH/I, uumaino yroa B pamkax CH/I 3amummaroTecs Bce
me uuHHUMH g Ykpaiam. 3akonm CHJI Takox Oymn mpxepeaom
3amo3u4eHb npu (HOpMyBaHHI 3aKOHOAABCTBA YKpaiHU (TOJIOBHUM YHHOM,
B cdepi mpaBa HEIIATOCHPOMOXKHOCTI). Ajnie B pamkax CHJI Takox Oyio
MPUUAHSTO Psii JOKYMEHTIB, 5Kl CTOCYIOThCS KOPIIOPATUBHOTO TTpaBa.

3 rpyaas 2009 poky Oyno mnpuiiHsiTo MopensHuit ToproBenbHUM
KOJIEKC, 3aTBEP/KCHUN IMOCTaHOBOIO MikmnapiaMeHTChkol Acamoinei
nepxkaB-ygacHuilb CHJI Ne33-24 [6], Monenbauii 3akoH «IIpo akiiioHepHi
ToBapucTBa» 3aTBepmkeHui IloctanoBoro Ne35-13 Big 28.10.2010 poky
[7].

3 MeTo10 3a0e3MeUeHHs] KOOpAUHALIL AISIbHOCTI PEryJsATOPIB PUHKIB
miHHUX manepiB nepxaB-ydacHuilb CHJI, B pamkax CHJI Oyna ctBopeHa
Pana kepiBHHKIB JI€p’KaBHUX OpraHiB 3 PEryJIOBaHHS PUHKY LIHHUX
nanepiB aepxkaB-ydyacHurlb CHJI Ha migctaBi Pimenns Paau ypsaie CH/L
Bin 18.09.2003 p. OcHOBHI 3aBiaHHA IsUIbHOCTI Panu monsAramTh B:
3a0€3MeUYeHH] KOOpAWHALIl 1 1[0J0 BCTAHOBJIEHHS MIKHAPOJIHUX
CTaHJApTIB pEryjaloBaHHsA, IO 3a0e3MeuyloTh CTBOPEHHS €(PEKTHUBHUX
pUHKIB I[IHHUX TamnepiB jaepxka-yyacHunlb CHJI; mornuOrienH1
€KOHOMIYHOI 1HTerpaii aep:xxas-ydyacuuilb CHJ[ B 06iacTi puHKY I[IHHUX
narepiB; 3a0€3MeYeHHs] TAPAaHTOBAHOTO Ta €PEKTUBHOTO 3aXUCTy MpaB Ta
3aKOHHMX 1HTEpPECIB 1HBECTOPIB HA PUHKAX I[IHHUX TarepiB Jep>KaB-
yuacHullb CHJI; cTBOpeHHI ymMOB i MOJaNbIoi JiOepanizaiii pyxy
kamitany B pamkax CHJI.
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Pamoro Oyno po3poOiieHO P JAOKYMEHTIB PEKOMEHIAIIMHOTO
XapakTepy, cepell AKuX 30kpeMa PekomeHnaliii mpo NpuHIUNK 3/1HCHEHHSI
KOHTPOJIIO Ta Harjsily Ha PUHKY I[IHHUX TanepiB, PekomeHpaallii oo
BJIOCKOHAJICHHS PETYJIIOBAHHS JISUIbHOCTI 3 opraHizaii Toprisii (poHmoB1
0ip>ki) aepkaB-ydacuunb CHJI, [TomoxeHHs Tpo pO3KPUTTS CTAaTUCTUYHOI
iHpopmanii mpo crtaH (QOHAOBUX PpUHKIB JAepxkaB-ydyacHuis CHJ/I,
Pexomenparii 1mio0 rapmoHizaiii 3aKOHOJABCTBa JEp)KaB-y4aCHUKIB
CHJ, mo perymawoe po3KpuTTs 1HGOpMAIli IpO AISUIBHICTH €MITCHTIB
IHHUX TmanepiB (akuii), [Ipo MiXHapoAHUN MOCBiJ 3JOBXKUBAHHSA Ha
PUHKY I[IHHMX ManepiB Touio [8].

Takum unHOM, MOJIETBHI 3aKOHU € BATOMUM YMHHUKOM, SIKUW CIIPUSE
KOHBEPIeHIll HAI[IOHAJbHUX CHUCTEM IMpaBa. [MIUIEMEHTallis HOPM
MOJICJIbHUX 3aKOHIB CHpPHSE MOTJIUOJCHHIO TJIOOAMI3AlIMHUX ITPOIECIB,
OoOMIHY MK CHCTEMaMM IIpaBa HaWOUIbIl €()EKTUBHUMH IPABOBUMHU
IHCTUTYTaMH Ta MTPABOBUMHU KOHCTPYKIIISIMHU.
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3acrocyBanns MikHapoaHUX MaKTIiB npo npasa JwoaAuHu B [lobmmi.
(Stosowanie Miedzynarodowych Paktow Praw Czlowieka w Polsce,
Application of International Covenants on Human Rights in Poland)

Uchwalenie w 1966 r. Miedzynarodowych Paktéw Praw Czlowieka
stanowilo milowy krok w kierunku stworzenia skutecznych
miedzynarodowych gwarancji ochrony podstawowych praw cztowieka.
Ochrona tych praw stata si¢ bowiem odtad prawnym, a nie tylko moralno-
politycznym obowiazkiem panstw [1]. Polska ratyfikowata Pakty w dniu 3
marca 1977 r., co natozylo na Polsk¢ obowigzek dokonania analizy
ustawodawstwa pod katem widzenia jego tresci 1 zgodnoSci z
postanowieniami Paktow [2]. Miedzynarodowe zobowigzania odnoszace
si¢ do przestrzegania praw czlowieka uzyskaly nowy wymiar po
uchwaleniu w dniu 2 kwietnia 1997 r. Konstytucji RP, kiedy to po raz
pierwszy pojawil si¢ przepis stanowigcy o koniecznosci przestrzegania
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przez Polske wigzacego ja prawa mi¢dzynarodowego (art. 9) [3]. Pomimo
dtugich tradycji zwigzanych z obecnoscig w polskim porzadku prawnym
postanowien Miedzynarodowych Paktow Praw Czlowieka, ich stosowanie
w praktyce pozostawia w pewnych aspektach wiele do zyczenia. Z tego
wzgledu pojawiajg si¢ nawet poglady gloszace, ze to raczej system
ochronny Europejskiej Karty Socjalnej stanowi otwarcie w kierunku
,koncepcji praw nie abstrakcyjnych 1 iluzorycznych, lecz rzeczywistych i
skutecznych” [4]. Przedmiotem referatu bedzie zwrocenie uwagi na
wybrane kwestie odnoszace si¢ do praktyki stosowania Paktow w Polsce
m. in. na tle zalecenh Komitetu Praw Cztowieka.

l.

Pierwsza kwesti¢ podlegajaca analizie sg rekomendacje Komitetu
Praw Czlowieka ONZ w zwigzku ze zlozeniem przez Polske VII
sprawozdania z realizacji postanowien Miedzynarodowego Paktu Praw
Obywatelskich 1 Politycznych. Komitet Praw Czlowieka sprawuje kontrole
nad wykonywaniem przez panstwa zobowigzan mi¢dzynarodowych
wynikajacych z Miedzynarodowego Paktu Praw Obywatelskich 1
Politycznych. Komitet wskazat 19 obszaréw, w ktorych Polska narusza
prawa czlowieka 1 19 rekomendacji co do zmian, ktoére powinna
wprowadzi¢. Ocena ONZ z realizacji postanowien Paktu jest krytyczna 1
wplywa negatywnie na wizerunek Polski na arenie mie¢dzynarodowe;.
Naruszenia Paktu wigzg si¢ m. in. z:

- uchwata Sejmu o zmniejszeniu budzetu biura Rzecznika Praw
Obywatelskich, co zagraza zdolnosci do wykonywania jego obowigzkow.
Komitet zaleca jego podwyzszenie,

- nowelizacja ustawy o Trybunale Konstytucyjnym z listopada I
grudnia 2015 r. oraz lipca 2016 r., lekcewazenia wyrokéw Trybunatu,
odmowy ich publikacji,

- ustawg antyterrorystyczng z 2016 r., ktéra zawiera zbyt szeroka
definicj¢ terroryzmu. Komitet zaleca wprowadzenie regulacji, ktore nie
pozwola wladzom na dowolne interpretowanie tego, czym jest ,akt
terrorystyczny” i ograniczg ich swobode¢ w naruszaniu praw zapisanych w
Pakcie,
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- zwigkszeniem zaleznos$ci publicznej telewizji 1 radia od witadz.
Komitet zaleca, aby Polska zagwarantowata mediom publicznym wolno$¢
stowa,

- rosngca liczbg przypadkow przemocy, mowy nienawisci i
dyskryminacji oraz niewystarczajaca reakcja wladz na to zjawisko.
Komitet zarzuca Polsce, ze Kodeks karny wcigz nie uwzglednia
przestepstw z nienawisci ze wzgledu na wiek, niepelnosprawnosc,
orientacje¢ i tozsamos¢ seksualng,

- duzej liczby kobiet, bedacych ofiarami przemocy domowe;.
Komitet sugeruje, aby doszto do wzmocnienia kontroli nad
postepowaniami wobec sprawcOw, a ofiarom zapewniono opieke w
schroniskach 1 centrach pomocy w calym kraju oraz organizacj¢ kampanii
spotecznej [4].

.

Powazy problem wigze si¢ tez z rozumieniem 1 stosowaniem art. 6
MPPOIP wyrazajacego prawo do zycia. Zdaniem A. Michalskiej Pakt
Polityczny milczy na temat tego ,,0d kiedy rozpoczyna si¢ zycie", a wiec w
konsekwencji nie reguluje problemu od kiedy panstwo zobowigzane jest
,chroni¢ zycie” [5] . W istocie w Pakcie nie pojawia si¢, wzorem np.
Konwencji Amerykanskiej, stwierdzenie, ze ,prawo do zycia jest
chronione od momentu poczgcia”. Nie mniej jednak proklamowanie
przyrodzonego prawa do zycia przystugujacego ,,kazdej istocie ludzkiej”
jest znacznie szersze od terminu ,,cztowiek™, bo obejmuje takze okres do
urodzenia [6] 1 oznacza rozciggnigcie ochrony na okres zycia prenatalnego.
Na gruncie Paktu ochrona zycia nasciturusa nie ma charakteru
bezwzglednego. Okazuje si¢, ze stosowanie art. 6 MPPO1P w Polsce nie
jest zgodne z interpretacjg Paktu przez Komitet Praw Cziowieka ONZ. W
zaleceniach z 2015 r. zwr6cit on uwage, ze w Polsce obserwuje sig: 1)
duzg liczba nielegalnych aborcji, ktore moga stanowi¢ ryzyko dla zycia i
zdrowia kobiet; 2) wystepuja powazne przeszkody proceduralne 1
praktyczne w dostepie kobiet do bezpiecznej legalnej aborcji, co sktania je
do dalekich wyjazdow lub wyjazdu za granice¢ w celu uzyskania dostepu
do bezpiecznej legalnej aborcji; 3) w praktyce czgsto wystepuje
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niewlasciwe powolywanie si¢ na sprzeciw sumienia przez lekarzy, co
powoduje, ze legalna aborcja jest niedostepna w catych instytucjach 1 w
calych regionach kraju. Komitet wskazal takze, Zze Polska powinna
,powstrzymac si¢ od przyjecia jakiejkolwiek reformy legislacyjnej, ktora
moglaby prowadzi¢ do regresu i1 tak juz restrykcyjnych przepiséw
dotyczacych dostepu kobiet do bezpiecznej 1 legalnej aborcji” [7].
Tymczasem Polska nie zastosowata si¢ do tych wskazan i niedawno, na
skutek wyroku Trybunatu Konstytucyjnego z dnia 22 pazdziernika 2020 r.
[8] doszto do zaostrzenia prawa aborcyjnego Wyrok spowodowat bowiem
wprowadzenie w Polsce niemal catkowitego zakazu aborcji, bowiem
wlasnie na podstawie tzw. przestanki embriopatologicznej (pozwalajace]
na przerwanie cigzy w przypadku wad letalnych ptodu), ktéra zostata
uznana za niezgodng z Konstytucja, wykonano w 2019 roku 98 proc.
legalnych zabiegow aborcji w kraju (1074 z 1100 ogoétem) [9].

1.

Przez wiele lat Komitet nie zajmowal stanowiska w kwestii realizacji
przez panstwa zobowigzan wynikajacych z Paktu. ,,Nie stwierdzal rowniez
faktow naruszania praw cztowieka. Sprawozdania Komitetu nie zawieraly
zadnych elementoéw ocennych i ograniczaly si¢ do streszczenia przebiegu
dyskusji z przedstawicielem panstwa” [11]. Przelom nastgpit w 1993 r.,
kiedy to Komitet Praw Cztowieka przyznat sobie kompetencje do
formutowania zalecen pod adresem imiennie wskazanego panstwa, co
niewatpliwie wykraczalo poza zakres kompetencji przyznanych mu w
Pakcie. Podstawe do formulowania zalecen stanowi art. 40 ust. 4 Paktu,
zgodnie z ktorym ,Komitet bada sprawozdania przedtozone przez
Panstwa-Strony niniejszego Paktu. Przekazuje on Panstwom-Stronom
swoje sprawozdania wraz z takimi uwagami natury ogdlnej, jakie uzna za
wlasciwe”. Zdaniem A. Michalskiej ,,nawet najbardziej zyczliwa dla
Komitetu interpretacja Paktu nie pozwala na wskazanie podstawy prawnej
do tego typu zalecen”. Okreslenie ,,uwagi natury ogolnej” daje jednak pole
do rozmaitych interpretacji, z ktérego skwapliwie skorzystal Komitet.
Zaobserwowac tez mozna, ze Panstwa-Strony Paktu nie wnosza sprzeciwu
w zwigzku z faktem formulowania zalecen, co oznacza, ze utrwalil sie¢ w
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tym wzgledzie pewien zwyczaj, a zalecenia staly si¢ trwalym elementem
procedury rozpatrywania sprawozdan. W ten sposob Komitet Praw
Czlowieka staje si¢ stopniowo organem kontroli mi¢dzynarodowej. W
przypadku Polski procedura sprawozdawcza jest nieefektywna, poniewaz
ze strony Komitetu powtarzaja si¢ te same zalecenia. W Polsce ciagle
obserwuje si¢ nietolerancje¢ oraz uprzedzenia w stosunku do mniejszosci,
zwlaszcza pochodzenia romskiego 1 religii islamskiej. Polsce zarzuca sig¢
tez, ze nie podejmuje skutecznej walki z przejawami przejawow mowy
nienawiscl 1 nietolerancji wobec lesbijek, gejow, osob biseksualnych 1
transpiciowych. Pomimo uptywu wielu lat w Polsce obserwuje si¢ tez
niedostateczng reprezentacja kobiet na wyzszych stanowiskach w sferze
publicznej 1 politycznej, w szczegolnosci w parlamencie, administracji
rzadowej, sadownictwie, stuzbie cywilnej, Srodowisku akademickim,
policji 1 wigziennictwie, a takze brak nalezytych dziatan zwalczajacych
przemoc w rodzinie, a kobietom — brak dostgpu do ustug zdrowia
prokreacyjnego, w tym doradztwa w zakresie antykoncepcji, badan
prenatalnych oraz zgodnego z prawem przerwania cigzy.

Dla porzadku nalezy wskaza¢, ze niektore zalecenia Komitetu
zostaty wykonane, jak na przyktad zmiany w prawie prowadzace do
przywrdcenia Biuro Petnomocnika Rzadu do spraw Rownego Traktowania
w 2010 r. [12].

O ile jeszcze par¢ lat temu rzad polemizowat ze stanowiskiem
Komitetu Praw Cztowieka, o tyle ostatnio uwagi te traktowane sg
powaznie. Mozna jednak zaobserwowac pewng nieche¢ w realizacji
zalecen nie mieszczacych si¢ w ramach polityki rzadu. Z kolei brak
realizacji zalecen odnoszacych si¢ do dyskryminacji kobiet wynikajg w
znacznej mierze z czynnikow pozaprawnych [13].

V.

Liczne zarzuty o podobnej tresci sg formutowane pod adresem Polski
ze strony Komitetu Praw Ekonomicznych, Spotecznych i1 Kulturalnych.
Dotycza one prawa antyaborcyjnego, dyskryminacji kobiet, sytuacji
mniejszosci romskiej, przemocy domowej itd. [13].

V.
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W orzecznictwie Trybunatu Konstytucyjnego nie kwestionuje si¢
mozliwosci powotania si¢ na naruszenie Paktow Praw Czlowieka jako
wzorca Kontroli. Analiza dotychczasowego orzecznictwa wskazuje, ze
zarzut naruszenia Mig¢dzynarodowych Paktéow Praw Czlowieka nie
stanowit jak dotad samodzielnej podstawy do wydania rozstrzygniecia.
Pakty Praw Cztowieka pojawiaja si¢ jako akcesoryjny wzorzec kontroli,
najczesciej obok postanowien Konstytucji i Konwencji o Ochronie Praw
Cztowieka 1 Podstawowych Wolnosci (Dz. U. z 1993 r. Nr 61, poz. 284 ze
zm.).

Swiadczy to o tym, ze konstytucyjna regulacja praw czlowieka ma
charakter kompleksowy 1 petny, a Trybunat dokonujac rozpatrzenia spraw
jest w stanie — przy odpowiedniej interpretacji - odnalez¢ wzorce kontroli
w ustawie zasadniczej. Orzecznictwo trybunalskie potwierdza to rowniez
teze, ze w Polsce europejski system ochrony praw cztowieka odgrywa
wieksze znaczenie niz system uniwersalny 1 to gtownie akty europejskie
(regionalne) popularyzuja problematyke praw cztowieka.
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Mapueasik Ouer BosrogumupoBuy,

npodecop kadeapw KOHCTUTYIIIMHOTO IpaBa
HaBYaJIbHO-HAYKOBOT'O THCTUTYTY nmpaBa
KuiBChKOTO HaIlOHATBLHOTO YHIBEPCUTETY IMEHI
Tapaca llleBueHka, AOKTOp HOPUIMYHUX HAYK,

npodecop

(Oleh Martselyak,

Doctor of Law science, Professor, Professor of
the Department of Constitutional Law,
Educational and Scientific Institute of Law,
Taras Shevchenko National University of Kyiv)

Brniiue MixxkHapoaAHUX NAKTIB 3 mpaB JoAuHU 1966 p. Ha cyyacHmit
KOHCTUTYUIHHO-NIPABOBUM CTATYC JIKJUHHU i TPOMaISIHUHA B Y KpaiHi.
(The influence of the International covenants on human rights of 1966
on the modern constitutional and legal status of human and citizen in
Ukraine)

Po3poOka 1 mpuiiHsatTs y 1966 pomi Opraxizamiero O0’eqHaHUX
Hamiii Ha ocHOB1I 3aranbHO1 Jeknapanii nmpaB JIIOJUHH MIKHApOIHOTO
MaKTy MpO TPOMAJASHCBKI Ta MOJITHYHI IpaBa Ta MDKHApOIHOTO MaKTy
PO €KOHOMIYHI, COLIAJIbHI 1 KYJbTYpPHI MpaBa CTAJI0 BAXKIMBOIO IOJIIEI0
CBITOBOI'O 3HAaUeHHs. BoHU Brepiie Ha MIXHAPOJHOMY PiBHI HAWIOBHIIIE
BU3HAYMUJIA TIEPENIIK Ta 3MICT OCHOBHHUX TI'POMAJSHCHKHUX, MOJITUYHUX,
COIIAJIbHO-€KOHOMIUYHMX Ta KYJIbTYPHHUX MpaB JIOAWUHU, 3aBASKH IIbOMY
HaOynu cBoro (opmyBaHHS MIDKHApPOAHI CTaHAApTH MpaB doauHu. 11
JTOKYMEHTH (PaKTHYHO CTalli MaHI(pecToM JIoACTBa I10JI0 HEOOXI1THOCTI
BU3HAHHS JIIOAWHM COLIAJIbHO I[IHHICTIO, a 3a0e3IeUeHHs MpaB JIIOJUHU
novyayio po3MIsiAaTUCS K HEoOXigHa MmepeayMoBa 3100yTTs JIEMOKpaTii,
noOy/10Ba MPaBOBOI JIep>KaBH Ta ii COIlaTbHO-E€KOHOMIYHE MPOIIBITAHHS.

3akpimneHt MixHapogHuuMmu naktamu 1966 p. mpaBa  JIIOIUHU
BU3HAUWIU cdepy CBOOOAM 1 CaMOBHU3HAYCHHS OCOOH, i aBTOHOMIIO,
CIPUSIIA PO3KPUTTIO €EKOHOMIYHOTO, TTOJIITUYHOTO, COILIaIbHOTO, TBOPYOTO
1 TPOMAJSIHCBKOIO TMOTEHIiady KOXHOi ocoOu. 3aBAsSKH  IIUM
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MDKHApOJHUM aKTaMm OyJId 4YiTKO BHU3HAYEHI MEXI1 JISJIBHOCTI JIep)KaBHU 3
METOI HEJOMYIICHHS HEBUMPABJAHOTO BTOPTHEHHS JIepKaBU y cdepy
ocobuctoi  cBoOboau  JroauHu. [lpaBa  JIOAWHM,  MPOTOJIOLIEHI
MiKHApOJHUM MAaKTOM MPO TPOMAJASIHCHKI Ta TOJITHYHI MpaBa Ta
MiKHapoAHUM MaKTOM MPO €KOHOMIYHI, COLIaJIbHI 1 KyJbTYpHI TpaBa,
BCTAHOBWJIM TIEPETIOHM BCEBIQJMAI0 1 CBaBULIIO JEPKaBHUX CTPYKTYD,
BU3HAYWIM TTapaMeTPH B3a€EMOBITHOCHH JIFOJIMHU, CYCIIILCTBA 1 IEPKaBH,
iX BIAMOBINAJIBHICT, 110 MaJO 1 Ma€ HACHIJAKOM YIOPSJIKYBaHHS
CYCHUJIBHUX BIJHOCUH HE€ TUIbKM Ha HallOHAJIbHOMY pIBHI OKPEMHUX
JIepkaB, a ¥ Ha MIDKHApOJAHOMY, CIPUSIIO CBITOBIM CTaOUIBHOCTI 1
HOPMAaJIbHIH KUTTEIISIIBHOCTI PO3BUHYTUX JAEMOKPATUYHUX KpaiH.

[lokmaneni B ocHOBY MixHapoaHUX MakTiB 1966 poky mnpasa
JIOIMHU CTajJu HApPDKHUM KaMEHEM y TOOYJIOB1 MIXHApOJHOI CHUCTEMU
3a0€3MeUeHHsI MPaB JIOJUHU 1 I[IHHICHUM OPIEHTUPOM PO3BUTKY YCIX
JIEMOKPATHYHUX JIepKaB. [X BU3HAHHA CTAJIO 3000B’A3aHHAM IIJIOTO PSIy
PO3BUHYTUX KpaiH Ta Jep)kKaB, IO CTOSATh Ha HUIXY JEMOKPaTHYHUX
MePETBOPEHb, SIKI OCHOBHOKO METOIO 31MCHIOBAHMX B CYCHUJIBCTBI 3MiH
BOAUalOTh JEMOKpATU3allll0 CTAaTyCy OCOOM, CTBOPEHHS JIIOJMHI T1IHUX
YMOB JIJIsl )KUATTS 1 AISTIBHOCTI, AKTUBHOI y4acTl B MOJITHUIN W yIpaBIliHHI,
rapaHTyBaHHs i CBOOOIM, HEJOTOPKAHHOCTI Ta COI1AJIbHOI 3aXUIIEHOCTI.
Tak, cranom Ha mnouatok 2014 poky MuiKHapoAHUI MaKT MpPoO
IPOMAJIIHChKI Ta TOJITHYHI TmpaBa partudikyBanu 167 kpaiH, a
MiKHapo HUI MaKT IPO €KOHOMIYHI, COIiaibH1 1 KyJbTYpHI TipaBa - 161
JepKaBa.

Vkpaina parudikyBana mi akta 19 xoBTtHsa 1973 p. (monoxeHHs
HaOynau 4yuHHOCTI 3 ciyHga 1976 p. moao MDKHApOAHOTO MaKTy IIpo
€KOHOMIYHI, COIllaJibHI 1 KyJIbTYypHI mpaBa Ta 23 Oepe3ns 1976 p. momo
MiXHapoAHOTO MaKTy PO TPOMAASHCHKI Ta MOJIITUYHI MPaBa).

B Tol e uyac HEOOXIZHO BIA3HAYUTH, IO IMILJIEMEHTAIIS
nepeadoadyeHnx MDKHApOJHUM MaKTOM MNpO TPOMAISHCHKI Ta MOJITUYHI
npaBa Ta MDKHApOJHUM MAKTOM MPO €KOHOMIYHI, COIlalibHI 1 KYJIbTYpHI
MpaBa CTaHJAPTIB y rajay3i IpaB JIIOJUHU B HaIlill KpaiHi po3movyanocs
3HAYHOIO MIpOI0 TIi3HIIIE, KOJIM B YKpaiHi mNoyanucs IeMOKpaTH4HI
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MPOIECH JIepKaBHOTO OymiBHHMIITBA. Tak, Tibku 25 rpyaas 1990 poky
Ykpaina  npuenHamacas g0 — DakyJabTaTUBHOTO  OPOTOKOJIY 1O
MiXHapOJIHOTO TAKTy MPO TPOMAJASHCHKI Ta TOJITHYHI MpaBa, a MOro
MOJIOKEHHS HA0YJIM YMHHOCTI JJ1s1 HaIo1 JAepkaBu 25 woBTHS 1991 poky.

Hanani BITYM3HAHUI 3aKOHOAABElb 30CEPEAMB BCl CBOI 3YCHUJUIS HA
IMIIJIEeMeHTallll nependadyeHnx MiKHApPOJHUM IMaKTOM MPO TPOMAASTHCHKI
Ta MOJITUYHI MpaBa Ta MiKHAPOJHUM MMaKTOM PO €KOHOMIUHI, COLliaIbH1
1 KyJbTypHI MNpaBa npaB JoauHu y HOBIM Koncrurymii Ykpainu. 3
TOPJIICTI0O MOKEMO BIJI3HAYUTH, 1110 3 I[UM 3aBJAHHSIM HApOJHI JEMyTaTH
VYkpainu crnpaBuiidcst A0BoJl ycmimiHo. Mu 6auumo, mo y Koncruryiii
VYkpainu ~ 3HaOuIM  BiIOOpa)KEHHS  JEMOKpPAaTU4YHI  NPUHLMIU
KOHCTUTYIIMHO-TIPABOBOI'0 CTATyCy JIOJIMHU 1 TPOMAJIHUHA, SKI MalOTh
BAXJIMBE 3HAYEHHS, OCKUIbKM BCTAaHOBJIOIOTH KEpiBHI 3acaiu, U0
BU3HAYAIOTh NPaBOBUN (PyHAAMEHT CTAHOBHIIA OCOOU B CYCHIJIBCTBI 1
nepkasi. 3akpimiieHa B OCHOBHOMY 3aKoOHi IIlJIa HM3Ka IpaB Ta CBOOOJT
JIOJUHU Ta TPOMaJAsSHUHA, SIKI KOPECIMOHIYIOThCS 3 MpaBaMH JIIOJWHH,
3aKpiIeHUMUA MiKHApogHUMHU MakTamMu 1966 poky, sKl JO3BOJISIIOTH
KO)KHOMY TPOMAJISHUHY BUIBHO OOHMpATH BUJl 1 MIPY CBO€i MOBEIIHKH,
KOPUCTYBATHUCS IrpOMaIsTHCbKUMH, MOJITUYHUMU, COIl1aJIbHO—
€KOHOMIYHUMH M KyJbTYpHUMHU MpaBaMu 1 CBOOOJaMH Ta COLIaJIbHUMHU
OjmaramMy sIK B OCOOMCTHX, Tak 1 B CYCHUIBHUX IHTepecaxX. 3HAYHUM
MO3UTUBOM BITYM3HSHOTO OCHOBHOTO 3aKOHY € ¥ Te, 1110 BIH HE TiIBKU
MICTUTh JIOCUTh IIUPOKHUM 1 JEMOKpPATUYHUM TEpesiKk mpaB 1 CBOOO
JIOJAWHU 1 TpOMaAsiHAHA, aje 3aKkpiiuioe e(EeKTUBHI  rapaHTii
IPOTOJIONIEHUX MpaB 1 CBOOOJ JIFOJUHH, IO 3a0e3leuy€e MOKIUBICTH iX
peanizaiii, a y HeoOX1JHUX BUMAJKaX i 3aXUCT.

Takox 16 Oepesns 2007 poky Vkpaina BuzHana [pyruii
dakyapTaTUBHUI MPOTOKOJ 10 MIKHApOAHOTO MAaKTy MPO TPOMAASTHCHKI
Ta TMOJITUYHI TpaBa, NpUHHATOro pesoitouiero 44/128 I'eHepalibHOIO
Acambneeto OOH 15 rpyaus 1989 poky (momo ckacyBaHHSI CMEPTHOI
Kapu) 1 BiH HaOyB yuHHOCTI 25 x0BTHs 2007 poky. Tak camo Ykpaina 24
BepecHs 2009 poky mnianucana DakyJbTaTUBHUM MPOTOKONI 0
MixxHapOIHOTO TAKTy MPO €KOHOMIYHI, COIalbHI 1 KyJIbTypHI ITpaBa.
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OTxe, MOXXeMO pPOOWUTH BHUCHOBOK, IO MNpuitHATI y 1966 porui
MiKHapOJIHMII MAaKT NOpO TPOMAJASHCHKI Ta TOJITAYHI TIpaBa Ta
MixxHapOJHHUI MAKT PO €KOHOMIYHI, COIllaIbHI 1 KYJIbTYPHI MpaBa CTaau
MpaBOBUMU (PyHIaAMEHTaMU JEMOKPATUYHUX TMEPETBOPEHb Yy cdepi
KOHCTUTYLIIMHO-TIPABOBOTO PETYJIIOBAaHHS MPABOBOTO CTAaTyCy JIOJUHU 1
rpoMajisHIHA, (POPMYBaHHS B HaIlllM KpaiHi rPOMaAsHCHKOTO CYCIIJIbCTBA
Ta CTAaHOBJICHHSA YKpaiHM $K JAEMOKpPAaTUYHOI, MPaBOBOi, COIaJbHOI
JepKaBH.

38



Meabaunuyk CaiTiiana MukoJiaiBHa,
npodecop kadeapu aaMIHICTPATUBHUX Ta
IIUBIJILHO-TIPABOBUX AucuMIUIiH  IIpukap-
natcbkoro (¢akynerery (M. IBano-®pan-
KiBCchbK) HarionanbHOi akagemii BHyTPIIIHIX
cripaB, Ipodecop, JOKTOP IOPUINUYHUX HAYK
(Svitlana Melnychuk,

Doctor of law science, professor, professor
of the department of administrative and
civil law disciplines, Precarpathian faculty
(Ivano-Frankivsk) of the National academy
of internal affairs)

Peasizauisa MiskHapoaHux nakris 3 npas JrwIuHu 1966 poky B
CYYaCHHMX YMOBaX: MP0o0OJIeMH Ta NMePCHeKTUBH.
(Implementation of the International Covenants of Human Rights of
1966 in modern conditions: problems and prospects)

[IpaBa JrOAMHM SIK  NOPUPOJHI  MOXKJIMBOCTI  1HAWBIZAA, IO
3a0€3MeuyroTh HOT0 KUTTS, TIAHICTh 1 CBOOOY NISUIBHOCTI Y BCiX chepax
CYyCHUIBHOTO OYyTTS 3aKkpiljieHI B 0ararbOX MIDKHAPOIHUX JOKYMEHTaX,
OUTbILIICTh 13 AKUX paTu(dikoBaHi YkpaiHoto. Cepel TaKMX MIKHAPOIHUX
akTiB B cdepl npaB aoauHU U MixKHApOAHUHN MAKT MPO TPOMAISHCHKI Ta
MOJITHYHI TMpaBa, MDKHApPOJAHUN MAaKT MPO E€KOHOMIYHI, COIllaJibHI Ta
KYJbTYpHI IpaBa.

BianoBiIHO 10 IMX TOKYMEHTIB cpopMyBaIucCs TPyIH IpaB JIOAUHA
(TpOMaAsHCBKI, TOJITUYHI, COILIAJIbHO-€KOHOMIYHI, KYyJbTYpHI), SKi
IIMPOKO BUKOPUCTOBYIOTHCSI B MIKHAPOAHIN MPAKTHII, & iX TOTPUMAHHSA €
npioputeToM Il OyAb-sKOi JIepKaBU, 30KpeMa U JIJIsi CydacHOI Aep:KaBU
VYkpaina. Amke mnporeaypa iX BHKOHaHHS 3000B’S3ye€ Jiep)KaBH Ha
¢dikcalito  TaKuX  MDKHAPOJHUX  CTaHJApPTIB Yy  HAI[lOHAJbHOMY
3aKOHOJIABCTBI, 1110 € 3ac000M 3a0e3IeueHHsT caTuc(akiiii 3a MOpPyIICHHS
paB JIIOJMHU Ha HAI[IOHAJIbHOMY PIBHI.

Tak B KOHCTUTYLIHHUX MOJIOKEHHSIX 3aKPIIUIIOIOTHCS HE JIMIIE IIpaBa

JIONWHY, alie 1 OOMEXEHHsS I0JI0 BTPYYaHHS B HHX OpPTraHiB JIEpKaBH.
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AJxe mpaBa JIIOAUHU € HEBIIUY>KYBAHUMU Ta HEMOPYIIHUMHU, a BCl JIFOJU
€ BUIBHUMU 1 PIBHUMHM Y CBOIH T'JJHOCTI Ta MpaBax.

Pa3oMm 3 TuM, He3BaXkarouu Ha ¢ikcailito npas JioAUHA B OCHOBHOMY
3aKoHl, SIKUH MICTUTh HOPMH MPSIMOi [ii, ¥ 10 HUHI CHOCTEPIra€eThCs
00’ €KTHBHA HEIOCTATHICTh MEXAHI3MIB 1X peasi3allii Ha HaJIe)KHOMY PiBHI.
[Ipo me cBimuate nonoxeHHs HarionansHO1 cTpaterii y cdepi mpaB
JIIOJIMHU, B SIKUX B1AOyJacs HopMaTHBHA (iKcallisi CACTEMHUX MOPYIIEHD Y
cepi mpaB JIIOAWHHU, 30KpeMa I0J10: 3a0€3MEeUCHHs MpaBa Ha MpaIo Ta
COIIaJIbHUI 3aXMCT; 3a0€3MeUYeHHs MpaBa JIIOAUHA Ha OXOPOHY 3/10POB’4;
3a0€3MEeUEeHHsI MpaBa Ha JKUTTSA; 3a0€3MEUYEHHs] EKOJIOTIYHUX IPaB;
3a0€3MeUeHHsT JOTPUMAaHHS TMpaB JIIOAMHA B TPOILECI  BEJICHHS
rOCTIOIaPCHhKOl MISUTBHOCTI; 3a0€3MeUeHHs ITpaBa Ha CBOOOAY Ta OCOOHUCTY
HEJIOTOPKAHHICTh;, 3a0e3MeueHHs TMpaBa Ha CHOPaBEUIMBUNA  CYII;
3a0€3MeueHHsT CBOOOAM JYMKH 1 CJIOBa, BHUPKEHHS TNOTJISAAIB 1
MepeKoHaHb, JOCTymy A0 1HdopMallii; 3a0e3ledeHHsT IpaBa Ha
MPUBATHICTh; 3a0€3MEUYEHHS] PIBHUX IIpaB Ta MOXJIMBOCTEH JKIHOK 1
YOJIOBIKIB Ta 1HIIIUX.

3atBep/okeHHst  Ctpaterii  OyJo  3yMOBJIEHO  HEOOXIJHICTIO
BJIOCKOHAJIEHHA  JISJIBHOCTI  JIep’KaBU  IIOJO0  YTBEP/KEHHS  Ta
3a0€3MeueHHs TpaB 1 CBOOOJ JIIOJMHHU, CTBOPEHHS JIEBUX MEXaHI3MIB iX
peanizaiii Ta 3aXUCTy, PO3B’sA3aHHS CUCTEMHHUX MNpoOJieM y 3a3HaudeHid
cdepi [1].

[le mo3uTuBHUMN acnekT g chepu npaB JIOAUHUA, OCKUITBKA METOIO
Crparerii € 3a0e3nedyeHHs] MPIOPUTETHOCTI MpaB 1 CBOOOJ JIIOJUHU SIK
BU3HAYAJIbHOTO YMHHUKA y Tpolueci (opMyBaHHA Ta pealizalii JepKaBHOI
MOJIITUKH, 3/IIICHEHHS] TOBHOBAXEHb OPTaHiB JE€PKaBHOI BJIaJ 1 Ta OPraHiB
MICIICBOT'O CaMOBPSITyBaHHS, BEJICHHS TOCTIOIaPChKOi MIsUTbHOCTI [1].

OpHak, clij 3a3HAYUTH, IO JOTPUMAaHHS TpaB JIOJAWHU B TiH 4H
HIIHA JIep)KaBl 3HAYHOIO MIPOIO 3aJ€KUTh HE TIIBKH BiJ HAIllOHAJBHUX
MEXaHI3MIB 1X peali3alii Ta 3aXuCTy, a HacaMIepea BiJ PO3YMIHHS
oprasizailii Jiep»aBu K Takoi (MOJieNll Jep>KaBW, il METH, 3aBIaHb Ta
GyHKINA, SKI OMOCEPEIKOBYIOTh W CHOCOOM JOCATHEHHS). AJKe
peanizailis TpaB JIOJWHU HE BiOYBA€ThCS 1032 MEXaMU PO3B’S3aHHS
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3aBAaHb, $KI OOYMOBJICHI METOI0 CY4YacHOi JiepaBM YKpaiHa, 110
OTMOCEPEAKOBYIOTh 11 (YHKIII, peami3ailisi SKUX [OKJIAJAA€EThCA Ha
YIOBHOBa)XEHUX CYO’€KTIB 1 y BU3HAUCHIH J€p:KaBOIO MPaBOBiil opMi.

s YkpaiHu nputamMaHHa MOJEIb PO3BUTKY JIEMOKPATUYHOI,
MPaBOBOi, COLIATBLHOI JE€PXKABU, B AKIA JIFOAMHA BU3HAETHCS HAWBUIIOKO
COIIIaJIbHOIO IIIHHICTIO, 1 MpaBa Ta iX TapaHTIi BHU3HAYAIOTh 3MICT 1
CIOPSIMOBAHICTh  JISJIBHOCTI JIEpXaBH; Jep’KaBa BIAMNOBIZa€E Tepe
JIOIMHOIO 3a CBOK JISJIBHICTH;, YTBEP/KCHHS 1 3a0€3MEYeHHs] mpaB 1
cBOOO/T JIFOAUHHM € TOJIOBHUM OOOB'SI3KOM JiepKaBu [2].

Taki KOHCTUTYIIHHI TIOJIO)KEHHSI  OIMOCEPEJIKOBYIOTh  MOJEIb
B3a€EMOBIJIHOCUH JI€p>KaBW 1 JIIOJMHHU, B SKIA JAepkaBa Oepe Ha cede
000B’S30K TapaHTyBaTH, 3a0e3MedyBaTH ¥ 3aXMINATH MpaBa JoauHu. [le
o3Hayae, 1mo (YHKIIIOHYBaHHS Cy4acHOI JepKaBH YKpaiHa K COLIaIbHOI
nyOJIIYHOI 1HCTUTYII, fKa 3a0e3neuye UUIICHICTh, YOpPaBIIHHA Ta
PO3BUTOK CYCIIUJIBCTBA B Tpoleci peanizamii ii Qynkmii [3, c. 42] mae
B1IOyBaTUCS dYepe3 Mpu3My JAOTPUMAHHS MpaB JoAuHU. Tomy, 110
rOJIOBHUM OOOB'SA3KOM JIEp>KaBU, € BTUICHHS MPAB JIIOJIUHU B PEATIbHICTb.

BaxnuBy posib B HaJIEXKHINA peaiizalii MpaB JIIOJUHHU BIJIICPae ix
dikcalis B 3aKOHaX Ta KOHKpPETH3allisl B MiJ3aKOHHUX aKTaX, a TaKOX
paB03acTOCyBaHHs. Tak y 3BiTI YKpaiHChKOI [ €IbCIHCHKOT CHUIKHK 3 TIpaB
JIOJWHU 10JI0 BUKOHAHHS YKpaiHOO MIiDKHApOAHOTO TAaKTy Mpo
IPOMAJIIHCHKI 1 TMOJITUYHI MpaBa 3a3HAYEHO MPO Te, 10 B peanizalii
MiXHapOIHOTO MAKTy PO TPOMAASHCHKI 1 MOJITUYHI IIpaBa € MPOrpec Ha
pIBHI 3aKOHOJABCTBA, aje OpakKye MPaKTUYHOIO 3aCTOCYBaHHA 1 1€
npo0seMa MpaBo3acTOCYBaHHS, 1 BIZICYTHICTh HaJIeKHOI MTPAaBO3aCTOCOBHO1
MpaKTUKH [4].

OpHak ciy po3yMiTH, IO OKpeMi 3MIHM HE B 3MO31 CTBOPUTH
HaJeXKHI YMOBM [UIsl peanizaiii mpaB JIOAUHU. BoOHM NOBUHHI OyTH
MOCJIIIOBHUMHU Ta cUCTeMHMMH. Hacammepen, moTpiOHO 3acToCyBaTH
OpPaBOBUN MOHITOPUHT (IISUIBHICTh YHNOBHOBAXEHUX CYO’ €KTIB, IO
3MIMCHIOETHCS 32 JOTIOMOTOI0 3aCO01B CIIOCTEPEKEHHSI, aHAII3y, OIIHKH 1
CIIPSIMOBaHA HA BUSIBJICHHSI peaJIbHOTO CTaHy IIPABOBUX SIBUIIL Ta MIPOIIECIB,
a TaKOX 1X BIOCKOHaJIeHHsA [5, c. 344]), mera sSKOro mnoJjsiraTUME Yy
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BCTAHOBJICHHI PEajIbHOT0 CTaHy, 3a0e3MeUYeHOCTI IIJIICHOCTI Mpolecy Ta
CTBOPEHHS YMOB JIJI peajizallii npaB JoauHd B Ykpaini. CaMe 3aBasKu
MPAaBOBOMY MOHITOPUHTY MOXXHA BHUSBUTU TipoOiiemMu y M cdepi i
chopmyBaTu MpoOMo3uIli MO0 iX PO3B’SA3aHHS 1 NUISAXIB YIOCKOHAJCHHS
MeXaHi3My peaizarii npas moauEM B YKpaini. Foro pesymbraTé 31aTHi
3a0€3MeYuTH TOMEPEKEHHSI YW  KOPETYBaHHS SK MPaBOTBOPUYUX
nedopmariid, Tak 1 BCTAHOBUTH NPaBUJIBHICTh (HOPMYBaHHS IpaBUIia-
pPO3’SACHEHHSI 3MICTY HOPMH TMpaBa, 3HAYMMOCTI I1HTEpIpeTaIiiHO-
IIPABOBOr0 IIPHUIIMCY; BCTAHOBJICHHS BIJMNOBIJIHOCTI IPaBO3aCTOCOBHOI
TSTBHOCTI Ta ii pe3ysibTaTiB TEXHIKO-TEXHOJIOTYHUM BuMoram. [IpaBoBuii
MOHITOPDUHT B IJIOMYy, € HEOOXITHMM 3aco00M [jIs1 3a0e3MeUeHHS
LHUTICHOCTI MEXaHI3My peaiizailii MmpaB JIOJAUHU B CyYacHIM Jiep:kaBi
YKpaiHa, 1oro BJIOCKOHAJICHHS.

Takoxx  BapTO  MOCWUJWUTH  BIANOBIJATIBHICTL  CYO’€KTIB  3a
HEBUKOHAHHS YW HEHAJIC)KHE BUKOHAHHS MOBHOBAXEHb HA BCIX CTaaisX
mpolecy peanizaiii mpaB JIIOAMHA B CyYacHiIM jepkaBi YKpaiHa,
MOYMHAIOYM  BiJ BUSIBJICHHS TMPABOTBOPUOTO IHTEpeCy Ta HOTO
00’eKkTHBaIlli B HOPMAaTHUBHUX aKTax 1 ax JI0 Oe3MocepeHboi peaizalii
Takux mOpaB. AJKe, B XOJl aHalizy HNpOorpaMHUX pedopMaliitHux
JOKYMEHTIB 1 HHM3KH JDKepell IpaBa CTBOPEHHMX Ha I1X BHUKOHAaHHS,
3’sICYyBajioCsl, 110 B HUX BIJCYTHI YiTKI TOJIOKEHHS I10JI0 NMOBHOBAYKCHb
BIJIMOBIIHUX  CyO’€KTIB W  MNpOUEAypU  MNPUTATHEHHS  iX [0
BIJIITOB1JAJIGHOCTI.

[{i Ta 1HIII cnocoOW PO3B’sI3aHHS MPOOJIEMHHUX MUTAHb MAlOTh OyTH
CIpsSIMOBaHI Ha BJOCKOHAJIEHHS MEXaHI3My peaiizailii mpaB JIOJAUHU B
CydyacHI JepskaBl VYKpaiHa sK IIUJIICHOTO MOporecy. A MOXJIUBICTh
JIOCSTHEHHS ~ SKICHOTO  pe3yJibTary Majo Ou  3a0e3nedyBaTHcs
1HHOBaIIMHUMHU 3aco0amu [ T-TexHOIIOTIA.
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PoJib i Mice MIzKHAPpOAHUX HOPM Y c(epi npaB JOIUHHA B
3aKOHOJABCTBI YKpaiHu.
(The role and place of international human rights norms in the
legislation of Ukraine)

3arajibHOBIJIOMO M 3arajlbHOBU3HAHO, 1110 HEOOX1AHICTh 3aKPIMICHHS
OCHOBOIOJIOKHUX IPaB JIKOJUHU 1 1X HEYXWJIBHOIO JOTPUMaHHS HaO0YJIo
0COOJIMBOI TOCTPOTH ¥ akTyalbHOCTI micias pyroi cBiTOBOI BiiiHM, siKa
OutblIOCTI HaponaiB €Bponu npuHeciaa Oulb, cTpaxaaHHs. OpHak
HalKaxJIMBIIIUM BHU3HA€THCS Te, 10 3a TOW Yac, U0 BOHA TpUBaJia,
3aruHyJsio noHad 20 MuH cosjar 1 noHaa 40 MJIH MUPHOTO HACEJICHHS.
Kpim Toro, Haponau, siki mpoxkuBaiu B 40 kpaiHax, J€ BEIUCA AKTUBHI
OOMOB1 [i1i, ONMMHUJIUCS BIY-HA-BIY 3 PacU3MOM, HACUJIIBLCTBOM, TEPOPOM,
NOHEBIPSAHHIMU, PYUHYBaHHAMHU, 3TOYMHAMHU, Kl BUMHSIIUCS MPOTH HUX.
Sk HacmioK, y IIUX KpaiHax MajM Micue pyWHaIlisl JI0JCbKUX CTOCYHKIB,
PO3BHUBAJIMCS HEHABUCTb, >KOPCTOKICTb, TOOTO MOKHA BECTU MOBY MPO
NOPYUIEHHSI TapMOHIi. 3BICHO, MEPEKUBIIM yce 1€, KpaiHu €BponMu He
MOTIJIM JOMYCTUTH, 1100 TaKe JUXO0, TaK OM MOBHUTH, 3HOBY CIITKaJIO iX. 3
OTJIA/ly Ha II€ BOHM, IparHy4u 30€peKEeHHs, MIATPUMAHHS U 3MIIIHEHHS
MUpDY W MDKHapoAHOI Oe3leKHu, PO3BUTKY CIIBPOOITHHUIITBA MIXK
Jep:KaBaMU CBITY, NPUWHSUIA PIIICHHS] CTBOPUTH TJI00AIbBHY MIXKHAPOIHY
opranizamito. Herw, sk Jerko 3mporagatucs, W crama OpranHizaiis
O06’egnannx Hamiii (mam — OOH), 3acHoBana 24 xoBTHsA 1945 poky Ha
koHdepeHiiii B Can-Opaniucko Ha nijcrasi Xaptii O0’eqnanux Harrii.
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3a 4Yac iCHyYBaHHS I[I€}0 OpraHi3ali€l0 MPUIHATO OaraTo akTiB i3
IIUPOKOr0 CIIEKTpa MHWTaHb, Y TOMY WYHCJIl MNP0 CTAaTyCc OKEHIIIB,
JIKBiJAIi0 BCix ¢GOpM pacoBOi JUCKpPUMIHAIlD, 3 MUTaHb OE3MEKu Ta
CIIBpOOITHUIITBA B €BpoOIi, NPOTH KaTyBaHb Ta IHIIUX >XOPCTOKUX,
HEJIOJACHKUX Ta 1HIIHUX, 10 MPUHIKYIOTH T1AHICTH, BUIIB ITOBOKCHHS 1
nokapanHsi tomo. IIpoTe oIHMMM 3 MEPIIMX, IO MIIKOM 3pO3YyMUIO U
MOKa30BO, Oy JOKYMEHTH, B SIKMX 3aKpIITIOBAINCS MpaBa JIIOAUHU 1
OCHOBOITOJIOKHI CBOOOIM, a came 3arajibHa JeKjapallii IpaB JIIOJUHU
(1948), €Bpomnelicbhka KOHBEHIlIS MPO 3aXUCT MpaB JIOJAUHHA 1
OCHOBOIOJIOXKHUX cB000a (1950), MixkHapoAHUI TAKT PO TPOMAISTHCHKI
Ta MOMITUYHI TmpaBa Ta DaKyJbTaTUBHI MPOTOKOJIU JIO HBOTO,
MUixHapOIHHUI MAKT OpO €KOHOMIYHI, COLIaNIbHI 1 KyJbTYpHI IipaBa (1966)
Ta 1H. 3ayBaXuMo, 10 B cykynHocTl akti OOH yTBOpPIOIOTH Tak 3BaHy
MixHapoiHy XapTito npaB JoauHu. HaBenene cBiquuth npo te, mo OOH
3aKpinuiIa Mi>KHAPOAHI CTaHJIAPTH TIpaB 1 CBOOO/, SKUX KpaiHH, 110 CTaIu
yYaCHUIISIMHA, TOOTO  paTtudikyBaad  aKTH, MaloTh  HEYXWIbHO
JOTPUMYBATHUCS. BUIbII TOrO, OCHOBHI IpaBa 1 CBOOOJU, IO 3HAWIIK
BIIOOpaXXEHHS Yy HU3I HaWBaXXKJIMBIIMIMX MIXKHAPOJAHO-TIPABOBUX AaKTIB,
3a0e3MmeueHHsl 1X Oe3MepenIkoHOI peani3aiii HUHI HE € 00 €KTOM
BHYTPIIIHHOT KOMIIETEHINli JIMIIE JEpKaBH, a CTaJIM CIPABOK BCHOTO
MDKHApOJHOTO crmiBTOBapucTBa. lle o3Hauae, 1m0 MiKHApOJIHE MPaBoO
BIUIMBa€ Ha (OpMyBaHHS HOPM HAI[IOHAJBLHOI'O IpaBa, a MOro KIOUYOB1
MOJIOKEHHS, TaK OM MOBHUTH, MPOHUKAIOTH J0 HAIIOHAJIBHUX IPABOBUX
CUCTEM, 30KpeMa i YKpaiHu, TOOTO MPUIKUCU MI>XHAPOJAHUX KOHBEHIIH 1
NaKTIB 13 MOUTaHb TpaB 1 CBOOOJ JIOJMHU BiIOOpakaroThCs abo
BKJIFOUAIOTHCS 10 aKTIB NIEBHOI KPaAiHMU.

[Tomyk BiAMOBiAEH Ha MUTaHHS, SKI POJb 1 MICIIE MDKHApPOIHUX
KOHBEHIIIM Ta MaKTIB y HAIllOHAJIbHIN MPaBOBiil cucTeM1 YKpaiHu, IK BOHU
CIIIBBIIHOCSITHCS, MAa€ BEJIMYE3HE HAyKOBE U TMpPaKTUYHE 3HAYEHHS,
OCKUIbKH JIO3BOJISIE BU3HAYUTH 1X HOPUIUYHY CUIY, BCTAHOBUTH CTYIIIHb
BIUIUBY. OTxe, cnpoOyeMo 3’sCyBaTM MICIE€ 1 pPOJb MIKHAPOIHUX
JIOTOBOPIB 13 MPaB JIIOJUHU Y CUCTEMI HAI[IOHAJIHLHOI'O 3aKOHOJABCTBA, a
TaKOX MEXaHI3M IMIIEMEHTallli HOpM MIDKHApPOJHUX JIOTOBOPIB 3 MpaB
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monuHu, GOpMH  IX 3aCTOCYBaHHS y TPOIECl  BPETYJIIOBAHHS
BHYTPIIIHBbOJICP’)KABHUX TMPABOBIJTHOCUH SIK 3alMO01KHUKA BUBAXKEHOCTI
NPUUAHATTS KOHKPETHOTO pIIICHHS, M0 IPYHTYEThCSA Ha ICHYIOUYHUX
JEpKaBHUX 3aKOHAX, MEXaHI3My KOHTPOJIO Ta 3aCTOCYBaHHA, y pasi
MOTpeOH, CAaHKITIH MIXXKHApOAHOTO mpaBay [1, c. 3].

B Haymi BHOKpPEMIIIOIOTH JIBA OCHOBHMX MIAXOJIW BCTAHOBJIICHHS
CIIBBIHOIIEHHS HOPM MIKHAPOJHHUX JIOTOBOPIB 1 BHYTPIITHBOACPKaBHUX
HOPMATUBHO-TIPABOBUX AaKTIB: 1) MOHICTUYHUM, NPUXUIBHUKH SIKOTO
O0OCTOIOIOTh €IHICTh JBOX CHCTEM IipaBa (LIONpaBaa, €Kl BYEHI
HaroJIouyTh Ha npuMari MDKHapOJIHOTO npaBa HaJT
BHYTPIIIHBOACP)KAaBHUM; 1HII K TepeBary/mepiicTb HaAal0Th IPaBy
BHYTPIIIHBbOJICPKABHOMY); 2) AYAIICTUYHUN, aIEOTH SIKOTO HANOJISITalOTh
Ha ICHYBaHHI JIBOX CaMOCTIMHUX MPaBOBUX CHUCTEM, CTBEPKYIOTh, IO 1€
MPUHIMI PIBHOCTI MDKHAPOJHOTO JOTOBOPY 1 BHYTPIIIHBOJEPHKABHOTO
3aKOHOJIaBcTBa. [IpoTe cepen mpeacTaBHUKIB AyaliCTUYHOI TEOPii TaKOXK
HEMa€ €IHOCTI: OJHI 3 HUX JOTPUMYIOTHCS AYMKHU MPO T€, IO MUTAHHS
po MPIOPUTET MDKHAPOJHOrO a00 HAIIOHAIBHOTO MpaBa HE MOXKE
BUHUKATU K TaKe, a 1HIIl BBAXKAIOTh, IO Y MPOLECI BUPIIIEHHS LbOTO
NUATAHHSI TepeBara Mae€ HajgaBaTucid (AaKTOpy Yacy — MI3HIIUNA aKT
CKacoBye TonepeHiii [2, ¢. 55], Tobto «lex postarioris derogot legi priori»
[3, c. 3-4].

OnHak OCTaHHIM YacoM Ha JOKTPUHAIBHOMY 1 3aKOHOJABUOMY
PIBHSIX HaMITHJIACS TEHAEHIS /10 TOCTYNOBOi BIJIMOBU BIJI OPCTKO
OyaJTiCTUYHOIO  MIAXOAY 1  BHYTpIIIHbOAEpkaBHOTO mpaBa. lle
MOSICHIOETBCSI ~ IPUCKOPEHHSIM ~ MPOLIECIB  IHTEpHAIlOHANI3alli i
rio0anizaiii, IMIUIEMEHTAIIE0 MIXKHAPOJHO-TIPABOBUX CTAHAAPTIB Yy
cdepi mpaB JIIOJUHA B HAIlIOHAJIbHI 3aKOHOJABCTBA OaraTh0X KpaiH CBITY,
YCHIIIHUM BTIJICHHAM Yy JKUTTS €BpOIEchKoi 1mei. Sk pesynbrar,
MDKHApOJIHE TMPaBO MOCTYIOBO IMOYaJ0 COPUHNMATHCS HE SK IOCh YyKe,
HaB’si3aHE 330BHIi, a K IMPUPOJHA 1 TapMOHIMHA CKJIaJ0Ba HalllOHAJIBLHOI
IpaBOBOi CUCTEMM W 3aKOHOJABCTBA. T[akWil MiAXiA MATPUMAHUN 1 B
VYkpaini [4, c. 17].
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Ha migTBep/keHHST BUCIOBJCHOI NYMKH BKakeMo HacTymHe. [lo-
nepuie, y 4. 1 ct. 9 Koncrurynii Ykpainu 3akpirieHo MOJOKEHHS PO Te,
mo paTtudikoBaHi MDKHAPOJHI JIOTOBOPH BHU3HAIOTHCS YACTHUHOIO
HaIllOHAJIBHOTO 3aKOHOJaBCcTBa Ykpainu [5]. Jlo pedi, ocraHHE, TOOTO
MOHATTS «HAIllOHAJIbHE 3aKOHOJIABCTBO YKpaiHW», PO3BUBAETHCI Y
pimmenHi Konctutymitnoro Cyny Ykpainu Bing 9 jgunua 1998 p. Ne 12-
p1/98 y crpaBi 3a KOHCTUTYLIMHUM 3BepHEHHsIM KuiBChKOi MiChKOI paau
npodeciiiHuX CNUIOK 11010 odiiiiiHoro TiyMadeHHs 4. 3 cr. 21 Koaekcy
3aKOHIB TMpO mpaimo YKpaiHu (cOopaBa 0Opo TIyMadeHHsS TEpMiHa
«3aKOHO/IaBCTBOY), BIJAMOBIAHO 10 SKOTO TEPMIH «3aKOHOJABCTBOY» CJiJ
PO3YMITH SIK TIPUMHATI B MeXKaxX IIOBHOBAXKEHb 1 BIAMOBIIHO 10
Konctutynii ¥ 3akoHIB YKpaiHU: 3aKOHM YKpalHW, YMHHI MDKHapOJIHI
JOTOBOpHU YKpaiHu, 3roJy Ha OOOB’A3KOBICTh SIKUX HaJaHO BepxoBHOIO
Panoro VYkpainu; mnocranoBu BepxoBHoi Pamu VYkpainu; ykasu
[Ipesunenta Ykpainu; nekperu 1 nocranoBu Kabinety MiHicTpiB Ykpainu
[6].

Bo6auaetncs, mo Koncrurymiiinum CynoMm YKpaiHu BCTaHOBITIOETHCS
CIIBBIIHOILIEHHSI HOPM MIDXKHApOJHUX Yrojl 1 HallOHAJIBHUX MPABOBUX
akTiB. 3 OJHOTO OOKY, MOJIOXKEHHS MIXKHAPOJHUX JOTOBOPIB HE MAalOTh
cynepeuutd OCHOBHOMY 3aKOHY, HOPMH SIKOTO € HOpMaMu IpsiMoi it [5].
CBigueHHSIM 1IbOMY BHUCTYNAIOTh MPUNKCH, Mo-tiepuie, 4. 1 cr. 151
Konctutymii Ykpainu, a caMe€ CTOCOBHO TOTO, IO JI0 TMOBHOBaXKECHB
Koncturyuiitnoro Cyny YkpaiHu Halle)KUTh MEpPEBIpKa HA BIAMOBIIHICTh
Konctutyuii YkpaiHu YMHHUX MIKHApOJIHUX JIOTOBOPIB YKpaiHU a00 THUX,
0 BHOCATBCA 10 BepxoBHoi Pagu Ykpainu 1 HagaHHs 3r0AM Ha 1X
00OB’SI3KOBICTh, MO-Apyre, 4. 2 cT. 9 mpo Te, IO «YKIAJACHHS
MDKHApOJHUX JIOTOBOpiB, sKi cynepedatb KoHctutymii Ykpainu,
MOXJIMBE JIMINIE TIICIs BHECEHHS BIANOBIAHUX 3MiH 10 KoHcTuTyIii
Ykpainn». 3 Ipyroro — MiKHapoH1 JOTOBOPH € JOCTATHHO CAMOCTIMHUM
nopiBHsIHO 3  KOHCTUTYII€I0 1HCTPYMEHTOM MPaBOBOi  IMOJITHKH.
[TinTBepKEHHS 1IbOMY 3HaXOAMMO B 4. 2 cT. 9 OcHOBHOro 3akoHy, Je
3aKpIIUICHO, 110 «3aKOHM Ta 1HIII HOPMAaTHUBHO-TIPABOBI  aKTHU
npuiiMaroThCsl Ha ocCHOBI KoHcTuTymii 1 MOBWHHI BigmoBigaTu ik». o
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pedl, CBOEPIAHOIO TapaHTIEI0 BIJACYTHOCTI KOHKYPEHIII MK HpHUIIHMCAMHU
MDKHapOJHUX JOTOBOPIB 1 OCHOBHOTO 3aKOHY BUCTYIIA€ MOJOXKEHHS Y. 2
ct. 19 3akony VYkpainu «IIpo MixkHaApOAHI JOTOBOPU YKpATHU»: «SIKIIO
MDKHApOJHUM  JIOTOBOPOM  YKpaiHM, SKMHA HaOpaB UYMHHOCTI B
YCTAaHOBJICHOMY TMOPSJKY, BCTAHOBJICHO IHIII TIpaBWia, HIXK Ti, IO
nepeAdadyeHi y BIAMNOBIIHOMY aKTl 3aKOHOJABCTBAa YKpaiHHU, TO
3aCTOCOBYIOTBhCSI TpaBWJla MDKHApOAHOTO jJoroBopy» [7, c. 49].
BbauaeTbcs, 110 HaBeJEGHE SKHAMKpallle LIICTpye Te, 0 B YKpaiHi die
MPUHIUI TPIOPUTETY MINKHAPOIHUX JOTOBOPIB, BU3HAHUX JIEPKABOIO B
YCTaHOBJIEHOMY 3aKOHOM IMOPSIKY.

[To-gpyre, mist TOro, MO0 MIXKHAPOJHHUM JOTOBIP, AKUWA 3aKPITUIIOE
MDKHApOJIHI CTaHAApTH TpaB 1 CBOOOJ JIIOJUHH, CTaB YacCTUHOIO
HaIIOHATFHOTO 3aKOHOJAABCTBA, JOCTATHRO, 00 BiH OyB paTu(diKOBaHUH 1
onyOJIIKOBaHUH B YCTAHOBJICHOMY 3aKOHOM MOpsiAKy [2, ¢. 57], ToOTO B
VYkpaiHi i€ OpUHIUAN aBTOMATHYHOI IHKOPIOpalii MIKHAPOJIHUX
noroopiB. Ilpore BapTO 3ayBaXUTH, TparHy4d MPUBEICHHS HOPM
BHYTPIIIHBOICPKABHOTO MPaBa y BIAMOBIIHICTh 10 MI)KHAPOJHUX, BAPTO
nam’siTaT, 110 1HKOpPIOpaTuBHA GopmMa KOPECHOHAYBAHHS MI>KHAPOIHUX
aKTIB 3 MPABOBUMHU CHUCTEMaMH € HE KIHIIEBUM €TanmoM. [HO/1 BUHUKAE
CUTYyallisl, 32 SKO1 MOCUJIAHHS Ha YMHHI HOPMU MIXHApPOJHOTO TpaBa HE
MO>KJIUBE, OCKUIbKHM 0araTo MPHUIIKCIB MIXKHAPOJIHO-IIPABOBUX JTOKYMEHTIB
HE MalTh CaMOBUKOHYIOUOI CcwiId. SK BIJOMO, 1€ HE BJIACTUBE
3araJiIbHOBM3HAHMM  HOpPMaMm  MDKHApOJHOro  mpaBa, OO  BOHH
CIIPUUMAIOTHCSI MPABOBOIO CUCTEMOIO HE SK HOPMHU-PETYISITOPH, a SIK
HOPMU-TIpUHIIUIK. Y 1bOMY BUMNAAKy BHUHHKAE HEOOXIAHICTh Yy
PO3pOOJICHH] 1 MPUNHSATTI BIAMOBITHOrO HAIIOHAJBHOTO 3aKOHOJABYOTO
akta. Xoua, 3BICHO, HE MOKHA HeE IIOMIYaTH MO3UTHUBHUX MOMEHTIB
KOHCTUTYIIAHOTO 3aKpIiIUICHHS BiACWJIOYHUX HOPM: BOHHU «IIPSMO»
3000B’s3yI0Th JIepKaBHI OpraHUd Ha TEPUTOPIl KpaiHM BUKOPHCTOBYBATH
MDKHApOJHI HOpMHU y cdepi mnpaB moauHu. KpiM Toro, 3Ha4YHO
CIIPOIIYIOThCS Tpolec yHidikalli; npoueaypa MNPUBEICHHS MOJIOXKEHb
BHYTPIIIHBbOICP’KABHOTO MpaBa y BIJAMOBIIHICTh J0 MI>XHAPOJAHO-IPABUX
HOpM [3, ¢. 3-4].
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Takum umHOM, B YKpaiHi HOPMHU MIKHApOJHO-TIPABOBUX AaKTIB Y
chepi mpaB JIIOJUHU CIPUUMAIOTHCSA SIK HOPMU-TIPUHIUIIN, CTAlOUMU TPU
IbOMY YaCTUHOIO HAIIOHAJBLHOrO 3akoHoAaBcTBa. Kpim Toro, B YkpaiHi
Jli€ MPUHIUIT TPIOPUTETY MIKHAPOJHUX JOTOBOPIB, BUZHAHUX JEPHKABOIO
B YCTaHOBJICHOMY 3aKOHOM IMOPSAKY, a MK MpUIHCAMU MIKHApOIHUX
noroBopiB i OCHOBHOTO 3aKOHY BIJICYTHS KOHKYpEHIlI. TakuM YHMHOM,
MDKHApOJHE MPaBO CIPUKUMATHCS HE SIK IIOCh 4Yy)Ke, HaB s3aHe 330BHI, a
K MPUPOJIHA 1 TApPMOHIMHA CKJIaJ0Ba HALIOHAIBHOI MPABOBOI CUCTEMH M
3aKOHO/IaBCTBA.
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Ta aAMIHICTPAaTUBHOTO IpaBa HaBYaJbHO-
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OxpemMi npodseMu peasizanii npas JIOJAMHY | TPOMAJISTHUHA HA
CY4aCHOMY €eTali PO3BUTKY YKPAIHCbKOI0 CyCILIbCTBA.
(Some problems of realization of human and citizen rights at the
present stage of development of Ukrainian society)

[IpaBa nroauHM 1 TPOMAJSHUHA € 3arajibHOJIIOACHKOIO IIIHHICTIO.
Came Takuli NPUHITUIT 3aKPIMNICHUHN y 3arayibHIi JeKiapalli npas JOIAHH,
npuiiHaATii I'enepanpbHoro AcamOneero OOH 10 rpynus 1948 poky.
3abe3neueHHsl MpaB JIOJUMHUA € KIIOYOBOIO HAaIllOHAJIBLHOK 17I€€10 YCIX
JEMOKPATUYHUX KpaiH CBITY, B TOMY YHCII 1 Hamoi AepkaBu. AJIKe,
HE3aJIe)KHO BIJ ocoOiMBocTel (QopMu JAep:kaBu, B il LEHTPI Mae
3HAXOJIUTHCS JIFOJUHA, 11 IHTepEeCH, JOTPUMAHHS MpaB 1 CBOOO . 28 uepBHS
1996 poxy BepxoBna Pana Ykpainu npuiinsia Koncruryuiro Ykpainu, B
AKIA BIIOOpakeH1 BC1 HOPMH, SIK1 MPOTOJIONICH] 3arajibHOIO JIEKJIapali€ro
npaB JIOJAWHU Ta 3a3HAYEHO, 10 YTBEPJKEHHsS 1 3a0€3MeueHHs] MpaB 1
CBOOO/I JIFOJJMHU € TOJIOBHUM OOOB’SI3KOM JIEPIKaBH.

BaxxnuBo 3BepHYyTHM yBary Ha Te, IO peati3ailis MpaB JIOJUHHU 1
rpOMaJisHUHA B TMEpIly 4Yepry 3alleKuTh BiJ Cy0’€KkTa, SKUH
0e3nocepe/IHhO peaiizye npaBa, TOOTO HOCIS MpaB 1 000B’sA3KiB, a TAKOX,
BiJl cy0’€KTa, IKUW cOpusie peanizalii mpas. Jly»e BaxiIuBo, 00 KOXKHA
JI0/IMHA 3Haja CBOI MpaBa, SKI BU3HAHI JIEP’KABOIO Ta CYCMUILCTBOM Ta
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BMila iX peami3yBaTH Ta 3axWiiaTd. B 1mpoMy acmekTi, Jjis OTpUMaHHS
JIOAMHOIO 1H(OpMaIIii PO CBOI IIpaBa BaXXJIMBUM € O€3MepepBHUIN MPOIIEC
il CcaMOpPO3BUTKY Ta CaMOBJIOCKOHAJEHHs  (CaMOOCBiTa), a TaKOX,
TUSUTBHICTD JIEpKaBU IOJ0 TMOIMUPEHHS i1H(opmali, sk JIOJUHA MOXE
peanizyBaT Ta 3aXHCTUTH CBOi mpaBa. Jlochimpkyrouun mnpoOiemMu Ta
NEepPCIEeKTUBMA PO3BUTKY TMpaB JoauHu B Ykpaini O.B. Ilpiemkina
3a3Hayae, 10 HUHI pPEATbHUI 3aXUCT MpaB JIIOJAUHU HAJICKUTHh [0
HaWroCTpiUX mOpoOJieM  yKpaiHChbKOi  JiicHOCcTi. BiH  BuCTymnae
BOKJIMBIIIMM 3aBAaHHSIM HE TUIBKM (YHKIIOHYBaHHS, a ¥ ICHYBaHHS
YKpaiHChKO1 JIep>KaBHOCTI. ToMy cCiifi MaTd Ha yBasi, 10 3a0€3MeUuTH
JOTPUMAHHS MPaB JIIOAUHU B YKpaiHI MOXJIMBO TIJIbKU 32 JOIOMOTOIO
e(eKTUBHOTO  pepopMyBaHHS CHCTEMH BIaad Ta JOTPUMAHHS
KOMIUIEKCHOTO TIJIXOAy J0 3a0€3MEeuUeHHs] MpaB JIOJWHU SK 3 OOKy
Jep>KaBU, TaK 1 TPOMAJTHCHKOTO CyCIuibcTBa [1].

dyHAaMEHTAIBHUN XapakTep IpaB JIOJAUHU O3HAYae€, 10 Oyab-siKe
BTpYYaHHS JIEp)KaBHO1 BJIAJIM Y 1X peaiizailito Mae OyTH YiTKO IOPUAUIHO
3aKpIUICHUM,  BIANOBIAATH  moJiokeHHsIM — KoHcTutymii Ta  OyTH
oOrpyHtoBanuM. IIporoyoimieHHss Ha KOHCTUTYUIMHOMY pIBHI 3aXHUCTy
nmpaB 1 CcBOOOJA JIIOAMHUA SAK BUIIOI COIIaJbHOI I[IHHOCTI O3HAYae
KOPECTIOHIYIOUM 000B’SI30K JIep>KaBU YTBOPIOBATH CIEIlalibHI YCTAaHOBU
3 OXOPOHHU TIpaB 1 CBOOO/I: MPABOOXOPOHHI OpPTaHu, CyAu 1 T. 1., BABHAUUTH
OCHOBU IXHBOTO TIpaBOBOTO cTatycy B KoHcTuTyIii YkpaiHu, 1HIIMX
HOPMAaTUBHO-TIPABOBUX aKTaX, CUCTEMATUYHO aHAJI3yBaTHU iX MISUIbHICTh
1010 TOTPUMAHHS MIPaB 1 CBOOO JIFOJMHHU 1 TPOMAJITHUHA.

Opniero 13 mpoOsieM peani3aiii IpaB JIOAUHUA 1 TPOMAJSIHUHA €
HEJIOJIIKK B CaMOMYy 3aKOHOJABCTBI, a came, HEJOCTATHbO PO3pPOOJICHI
IOpUJIMYHI MEXaHI3MHU peaizallii 1 3aXUCTy TUX UM 1HIIMX MpaB 1 CBOOO/I.
VY 3B’s3Ky 3 IIUM, Taki MEXaHI3MU MalOTh MEPIOJUYHO MEpersaaTucs Ta
ciopouryBatucs. Hespaxkaroun Ha Te, 1O B YKpaiHi HOpUIHATO
JEMOKpaTUYHE 3aKOHOJABCTBO Yy c(epi mpaB 1 cBOOO JIOAUHU, MOXKYTh
MaTH MICII€ BUITQJIKH, KOJIM BiJICYTHI €(heKTUBHI MEXaHI3MH 3aXUCTY IpaB,
[0 MPU3BOJAUTH JO iX MAacCOBUX 1 CHCTEMAaTUYHHMX MOPYIICHb, a 1HOAL
MPOCTO J0 HEMOXJIMBOCTI iX peamizamii. Baromumu daktopamu, ski B
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Cy4acHHUX YMOBaxX € TEPEIIKOJ0I0 Ha NUIIXY A0 peajizailli JIOJIUHOI0
CBOIX MpaB € KOPYIIIis, PO3BUTOK TIHHOBOI E€KOHOMIiKH, O€33aKOHHS,
MIPAaBOBE CBABULJIA Ta 1HIII SIBUILIA, SIKI CYTTEBO MIIPUBAIOTH Bipy rpOMaJisiH
y TPaBo 1 3aKOH, 3/IaTHICTh BJaJy HABECTH y KpaiHl MpaBoONopsaok. Jlis
TOTO, 100 €(PEeKTUBHO OOPOTHUCS 3 IMUMHU SBUIAMH, MOTPIOHO, 100
Jep’KaBHA TMOJITHKA Yy BIANOBIAHIN cdepi, 30KkpeMa i, MpaBoBe
3a0e3neyeHHsl peaizalii mpaB Ta CBOOOJ BIAMOBIIAIO PIBHIO PO3BUTKY
CYCIUJIBHUX BiJTHOCHH.

BaxyinBoro npuunHOK HAABHUX MPoOJieM y Traily3i peantizailii mpas i
CBO0OJI € Te, 10 IPUIUYHI HOPMHU, SIKI CTOCYIOTHCS TPaB 1 CBOOO 0coow,
00’€KTHUBHO HE BIAMOBIAAIOTH (DAKTUYHUM COIIaIbHUM MOMJIMBOCTSIM, SIKi
BOHH OIIOCEPEIKOBYIOTh. Uepe3 EKOHOMIYHI TMpoOneMu JeprKaBa
(aKTUYHO HE CIPOMOXKHA 3a0€3MEUYUTH 1 TAPAHTYBATH BCIM TpOMaJsiHaM
OutblIiCTh TporoyiomieHux y KOHCTUTYIII COLIAJIBHUX 1 €KOHOMIYHUX
npaB 1 cBoboa. Jlo mpoOnem peanmizailii Ta 3aXUCTy IpaB JIOJAHMU 1
rpoMajsiHiHa B YKpaiHi B KOHTEKCTI BepxoBeHcTBa mpaBa [luneryn H.B.
Ta Biniuyk O.FO. BigHOCSATH: HU3bKH pIBEHb MPABOBOI KYJIbTYpH 1
MIPABOBO1 CBIJJOMOCTI NIEPEBAXKHO1 OLIBIIOCT] YJIEHIB HAIIOTO CYCHIIbCTBA;
HE3aJOBUIbHUI pPIBEHb 30BHIIIHBOIO BHUXOBHOTO BIUIMBY Ha KOXHY
JIOIUHY 3 OOKY CYCHIJILCTBA Ta CAMOBUXOBAHHS 3a HAsIBHOCTI Y 0araTbox
JIOJIEN peadbHOro BIIUYTTS BJIACHOI YECT1 Ta TIJHOCTI, HU3BKHUUI DPIBEHBb
JOTPUMAHHS MPABOMOPAJIKY (3aKOHHOCTI) Y JKUTTI CYCHIIBCTBA 1 ACP’KaBU
Ta 0€33acTepekHOI BIJMOBIIAIBHOCTI KOXHOI 0€3 BHHATKY OCOOM mepen
coOOI0 1 OTOYEHHSIM 3a TMPOLEC 1 pe3yidbTaTH CBO€EI AISTIBHOCTI;
HEPIBHOMPABHICTh T1JIOK Ta OPTaHiB JIEp>KaBHO1 BJIaJId Ta HEJOCKOHAIICTh
(YHKIIIOHYBaHHSI MICIIEBOI'O CaMOBPSIIyBaHHSI TEPUTOPIAIBLHUX TPOMAJ Yy
pealbHOMY JKHUTTI; HU3BKMM piBeHb mnpodecioHanizmy y  cdepi
MOJIITUYHOTO Ta JIEPKABHOTO MEHEKMEHTY 1 HOTO BUHSITKOBA 3aJICKHICTh
BiJl OCOOMCTUX W TpymoBUX (KJIaHOBMX) IHTEpECIB; BIJICYTHICTh YITKOI
CTPYKTYPOBAHOCTI TIPOMaASHCBKOTO CYCHUIBCTBA 1 T'POMaJICBKOTO
KOHTPOJIIO 32 AISIBHICTIO BCIX OPraHiB JEp:KaBHOI BIaJ1; BUCOKUN PiBEHb
KOPYMINi Ha BCIX PIBHAX 1 MA0ISAX JAEPKAaBHOTO 1 CYCIUIBHOI'O XKUTTS Ta
BIJICYTHICTh TIOJIITUYHOI BOJI y HOTro 3MEHINECHHI; BIJCYTHICTb MPSAMOI
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00OIMIBHOT 3aJIeKHOCTI MIX JIFOJUHOIO 1 TPOMAJISTHUHOM Ta JEP>KaBOIO 1
CYCIUJIBCTBOM [2].

Posrnsimatoun ctaH 3a0e3leueHHs MpaB JIOJUHUM B YKpaiHi Ha
cydyacHomy ertami, M.JI. JlazapeBa 3a3Hayae, 110 € BC1 IIJICTAaBU
CTBEP/IKyBaTH, IO MpaBa 1 CBOOOU 0COOH, HE3BaKAIOUHM Ha TPYHTOBHE X
3aKpIMJICHHS Ta JAETalbHY periamenTaiito B Koncruryuii Ykpainu, moku
[0 HE CTAJM JINCHO BUIIOIO COIIAJIbHOIO ITIHHICTIO JJIs JACp)KaBH, IO
3YMOBJICHO 1CTOPI€I0 HAIIOT JIEPHKABH, sIKa MPOTATOM TPUBAJIOr0 yacy Oyna
TOTAJIITAPHOIO, TEHEPIIIHIMU CKJIAJIHUMH MOJITUYHUMM Ta COLlaJIbHUMU
npobyiemMmaMu. AHaJII3 TPAKTUKUA BUPIIMICHHS CIIOPiB €BPONEHCHKUM CYI0M
3 MpaB JIOJIMHU II0J0 MOPYIIEHHS YKpPaiHOK B CTATyCl il OpraHiB HOpM
KonBen11ii mpo 3axuct mpaB JIOAUHU 1 CBOOOJ CBITYUTH MPO HETATUBHY
TEHJICHIII0 Y JISIIbHOCTI BCIE€T CUCTEMH JIEPKABHUX OPTaHIB y PE3YJIbTaTl
MOPYIICHHSI OKPEMHUMH TMOCAJOBUMH 0OCO0aAMU HOPM YKpPaiHCBKOTO Ta
MI>KHApOJHOI'0 3aKOHOdaBCTBA [3].

PazoMm 3 TUM, € OdYEBMAHMM Te€, IO MM Hajall MaeEMO
LUJIECIPSIMOBAHO PyXaTUCA y JIBOX HampsiMKax. Benuky pons y peanizarii
Ta 3aXMCTI IpaB JIIOJWHMU BIIIrpae rpoMajcbka aKTHBHICTh, aKTHBHICTb
KOXXHOTO 13 Hac, CHOpsIMOBaHa Ha Te, 00 JIOMOTTHCA BiJ OpraHiB
JepKaBHOI BJaJu Ta OPTaHiB MICIIEBOTO CAMOBPSIyBaHHS JOTPUMAHHS
npaB JgoauHu. OKpiM TOTO, JIep’KaBa Ma€ BU3HABATH JIFOJUHY HAWUBHUILOIO
COIIIaJIbHOKO I[IHHICTIO, OXOPOHSTH, 3axuIaTh il mpaBa 1 CBOOOIM,
rapaHTyBaTH iX peaJibHe 3/11IICHEHHS.
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€Bponeiicbka KOHBEHIiS 3 IPAB JIOAUHU SIK [ZKepPeJio TIIyMaYeHHs
Koncruryuii Ykpainu.
(European convention of human rights as a source of interpretation of
the Constitution of Ukraine)

3aXWCT OCHOBHUX TMpaB sBJsSIE COOOK CIEHApIH, y SIKOMY
BUMIPIOIOTHCSI Ta OILIIHIOIOTHCS THCTPYMEHTH, KOPHUCHI ISl JTOCSTHEHHS B
€BPONEHUCHKOMY PETIOHAIBHOMY KOHTEKCT1 SIK TICHIIIOTO MOJITUYHOIO
CHIBpOOITHUIITBA MDXK J€pXKaBaMH, TaK 1 OUIbII €(PEKTUBHOI'O 3aXUCTy
MpaB JIFOAUHU.

Bupimyroun nuTaHHS ~ BIIHOCMH MDK  CyJaMd, HEMHUHYYE
JOCHII)KYBaTH BIAHOCMHH MIX MPABOBUMH CUCTEMaMU, HAI[IOHAJIHHOIO Ta
cucteMoro €Bpornericbkoro Coro3y, MK PI3HUMH JKepelaMu. Y IbOMY
KOHTEKCTI Haraayetbca cxema «CiMMmeHTanb-I paHiTaliby, sika JOCHIIIKYE
ocHOoBU mpaBa Cor03y Ta B3a€MO3B’SA30K MIXK HAI[lOHAJLHUM IPABOM Ta
3aKOHO1aBCTBOM €Bpomnericbkoro Coro3y.

AHai3 CylOBOI MPAaKTUKU CBAYUTH MPO HEOJHAKOBE PO3YMIHHSA
cyaamu McIis 1 posi KoHBeHIIT ik MIXKHapOIHOTO JOTOBOPY B HAIlIOHAIbHIA
PaBOBIN CUCTEMI, @ TAKOXK PIIIEHb €BPONEUCHKOrO CYyy 3 IIPaB JIKOJUHH.
CkiafHICTh TIyMadyeHHS OKPECIECHOI0 MIKHAPOJHO-TIPAaBOBOIO aKTa
noyisirae y (opMystoBaHH1 O1apmIocTi npunuciB KoHBeHIT MaKCUMaJIbHO
ITUPOKUMH Ta THYYKHUMU, B SIKHUX MICTATHCS YHMAJIOOLIHHUX TMOHSTH, IO
nependavaroTh IMIMPOKY AUCKPEIII0 HaIlOHAJIBHUX ITPAaBO3aCTOCOBHHUX
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OpraHiB, TOOTO MOXJIMUBICTh MJIATH Ha BJIACHHH PO3CYI, a TOMY
OTPeOYIOTh BUPOOICHHS O1IbIII-MEHII YITKUX MPaBHII X TIIyMayeHHS.

Konctutymiiauit Cyn VYkpaiHu 1pu po3risiii KOHCTUTYILIHHOTO
MOJIaHHS YTIOBHOBaxXeHOro BepxoBHol Pagu Ykpainu 3 mpaB JIFOJUHU
JIytkoBchkoi Banepii BosnogumupiBHu 110710 OQILIHHOTO TIyMadyeHHs
MOJIOKEHHsT 4acTuHW nepmoi  crarti 9 Koserurymii  Ykpainu.
OOrpyHTOBYIOUM MIACTaBU, $KI CHPUYUHUIN TOTpeOy B odimiiHOMYy
TJIYyMa4y€HHI MOJIOKEHHS YacTUHHU nepinoi ctarti 9 Koncruryuii Ykpainu,
Cy0’eKT IIpaBa Ha KOHCTHUTYIIMHE MOJAHHS 3a3Hayae, 10 OJHI CYyau
YkpaiHu 1ipu  poO3MVISAI  CIpaB  HAJalOTh MPIOPUTETHE 3HAYCHHS
HalllOHAJIbHUM 3aKkoHaMm, a He KoHBeHIII Mpo 3aXUCT MpaB JIOAUHU 1
OCHOBOMOJIOXHUX cB00OA 1950 poky, sika 3aCTOCOBYETHCS B PIIICHHSX
€BponenchKoro cyay 3 mpas JIIOJWHM, a 1HII1 - HaBnaku. [Ipu ubomy oaH1
cyau YKpaiHu BBaXarOTh, 110 00OB’SI3KOBMMHM JI0 3aCTOCYBaHHS € JIMIIIE
pilieHHs: €BPOINEUCHLKOTo CY1y 3 MpaB JIOJAUHU Y CIIpaBax 00 YKpaiHu,
TOAl SIK 1HINI 3aCTOCOBYIOTH TaKOX PIIMIEHHS IOTO Cyay, TPUNHSITI
BITHOCHO 1IHIIMX JepkaB. ABTOp KJIOMOTAHHS BBa)Ka€, IO TakKe
HEOJHO3HAYHE PO3YMIHHA MDKHApPOJAHOTO JIOTOBOPY, SIK YaCTHUHU
HaIllOHAJILHOTO 3aKOHOJIaBCTBA YKpaiHM, MIAPUBAE CTAOUIBHICTH CYyAOBO1
MpPaKTUKHW, TPU3BOJUTH JI0 HEMNPOTHO30BAHOCTI BHCHOBKIB CyIy Ta
MOPYILICHHS  TPUHIMUIY  IOPUJUYHOI  BU3HAYEHOCTI,  3yMOBIIIOE
HEMOXKJIMBICTh CIPOTHO3YBaTH TMOTPEOM CHUCTEMU OCBITH, a TaKOXK
CIIPUYUHSIE HEAOTPUMAHHS YKpaiHOIO CBOIX MIXKHApOIHUX 3000B’s3aHb
110/I0 TapaHTyBaHHSI KOXKHOMY, XTO TepeOyBae Mij ii FOpUCAUKIIIELD, MTPaB
1 cB000J, Bu3HaueHux y po3auii I Konsenii [1].

Benuka nanata Koucrutymiiinoro Cyny YkpaiHu Bkaszana, 10 y
KOHCTUTYIIMHOMY TOJaHHI HAcCHpaB/l MOPYUIEHO MUTaHHS MPO HaJaHHS
pO3’ACHEHb 3 TPHUBOJY IMPABO3aCTOCYBaHHA 3 METOI YCYHEHHS
PO30DKHOCTEN y CYJIOBIM MPAKTHUIll, IO HE HAJIEKUTHh JI0 MOBHOBAXKECHH
Konctutyuiiinoro Cyay VYkpainu. Kpim Toro, HaBeleHe He €
OOTpYHTYBaHHSAM TIJCTaB, SIKI CHPUYMHWIM TOTpeOy B odiliitHOMY
TIyMay€HHI MOJIOKEHHS YacTUHHU nepinoi crarti 9 Koncruryuii Ykpainu,
B PpO3YMiHHI 4acTUHM dYeTBepToi crtarti 51 3akony VYkpainu «llpo
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Konctutymitauit Cyn Ykpainu». 3 orisay Ha BUkiagcHe Benuwka mamara
Koncturymiinoro Cyny Ykpainu aiiiiiga BUCHOBKY, IO € MiACTaBH JJIs
BIJIMOBU y BIJKPUTTI KOHCTUTYIIMHOTO MPOBAJKEHHS Y CIpPaBl 3T1IHO 3
nyHktamu 2, 3 crarti 62 3akony Ykpainu «IIpo Koncrurymiitnuii Cyn
Ykpainn» - HEHaJICXKHICTh 10 NoBHOBaXeHb KoncTtutyiiiHoro Cymy
VYkpaiHu  muTaHb, MOPYHIEHUX Y  KOHCTUTYLIMHOMY  TIOJIaHHI;
HEBIIMOBIAHICT, KOHCTUTYIIIHHOTO TMOJAaHHA BHUMOraMm, IepeadaueHuM
UM 3aKOHOM.

Otxe, Cyn NMOBHHEH BpaxoBYBaTH 1 3acTocoByBaTh KOHBEHIIIO B
MEXaX METOAMYHO TpUHHITHOTO TiyMadeHHs. [apantii KonBeHIii
BIUIMBAIOTh HA TJIYMAYEHHs MpaB JIOJWHU Ta MPUHLMIIB, 3aKPIMICHUX Y
Konctutymii  Ykpainu. Tekct KosBeHmii 1 cygoBa  IpakTUKa
€Bponenchkoro cyay 3 TMpaB JIOJWHUM BHUCTYNAlOTh HAa  PIBHI
KOHCTUTYIIMHOTO TMpaBa JOMOMDKHOK CHCTEMOIO TJIyMAayeHHs IIiJ 4ac
BU3HAUYCHHS 00CATYy 1 cpepu All 3a3HAYEHUX IPaB JIFOJUHU Ta MPUHIIUIIIB
3a YMOBH, IO HACIIJKOM TaKOro TJIyMayeHHs HE € OOMeXeHHs abo
CKaCyBaHHS TUX TapaHTId 3aXWCTy MOpaB JIOJUHHU, SKI 3aKpillJieH] B
OcHoBHOMY 3akoHl YkpaiHu. [0 mO3MII0 MNOAUIAIOTH TaKOX 1HII
ABTOPUTETHI KOHCTUTYI[1IMHI Cy/I €BPONIEHCHKOIO KOHTUHEHTY.

Cnucok BUKOPUCTAHUX JIAKepeJt

1. VxBama Koucruryuiitnoro Cyny VYKpaiHM 0Opo BIIMOBY Y
BIJIKPUTTI KOHCTUTYLIMHOTO MPOBAKEHHS y CIPaBl 32 KOHCTUTYLINHUM
MOJJAHHAM YIIOBHOBaXXEHOTrO BepxoBHOo1 Pamu YkpaiHu 3 mpaB JIFOJUHU
JIytkoBchkoi Banepii BonogumupiBHM 1010 O(IMIMHOTO TIyMayeHHS
MOJIOKEeHHS yacTuHU nepiioi crarti 9 Koncruryuii Ykpainu Ne 28-y/2018
BiJI 31 TpaBHs 2018 POKY URL:
https://zakon.rada.gov.ua/laws/show/v028u710-18#Text.
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HAIIPSIM 2. CTAH TA IPOBJIEMU PEAJII3AILLIT
MIZKHAPOAHOI'O ITAKTY PO I'POMAJIAHCBKI 1
IHOJITHUYHI ITPABA.

(DIRECTION 2. STATUS AND PROBLEMS OF
IMPLEMENTATION OF THE INTERNATIONAL COVENANT ON
CIVIL AND POLITICAL RIGHTYS)

Canamoyn Jlenka,

,Z[OKTOp IOpI/I,Z[I/I‘IHI/IX HaYK, dJIBOKAaT
(Lenka Salamoun, Prague, Czech
Republic,

Salamoun Lenka, Doctor of Law,
JUDr. + Ph.D.)

MisKHaApOAHMI AKT PO IPOMAJASHCHKI TA MOJITHYHI IpaBa
3 TOuKH 30py Yecbkoi Pecny0miku.
(International Covenant on Civil and Political Rights from the

perspective of the Czech Republic)

International Covenant on Civil and Political Rights (hereinafter “the
Covenant”) was adopted and opened for signature, ratification, and
accession by General Assembly resolution 2200A (XXI) of 16 December
1966. This important international Covenant entered in accordance with
Article 49 into force the 23th March 1976. In 2021, therefore, we
commemorate the important anniversary of this legal document of the
huge global and worldwide importance.

In occasion of an interesting and inspirational online international
conference organized by the Vasyl Stefanyk Precarpathian national
university with participants from Ukraine, Poland, Slovak Republic and
Czech Republic I have presented the thesis focused on the application of
the Covenants in the Czech Republic, which both Covenant and Protocols
are in force for the Czech Republic since 1976. In this paper | would like

to bring to conference’s participants and readers a more elaborated
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overview on the relation of the Czech Republic in regard of the Covenant
and its protocols, in particular as revealed in up todays presented
periodical Country Reports of the Czech Republic on fulfilment of
commitments and obligations arising from the Covenant in accordance
with the provisions of Article 40, Paragraph 1 as described in Reports of
the Council of the Czech government for the Human Rights and Report of
the Czech Republic since 1993.

In the course of preparing and writing this paper I came out mainly
on Initial and following periodical reports of the Czech Republic. | drew
available information from the internet, particularly from the web sites and
related documents of both OSN and Czech Republic institutions.

Chapter |

Czech Republic in relation to the International Covenant on
Civic and Political Rights and its protocols

The Czech Republic was established on January 1, 1993, as one of
the two successor states of the Czech and Slovak Federative Republic
(hereinafter “CSFR”). The International Covenant on Civil and Political
Rights (hereinafter “the Covenant”), of December 16, 1966, was signed by
the Czechoslovak Socialist Republic (hereinafter “CSSR™) on October 7,
1968, in New York.

By a notification of February 22,1993, addressed to the Secretary
General of the United Nations (hereinafter “UN”), the Czech Republic
succeeded, as of January 1, 1993, into the obligations arising from the
Covenant for the former Czech and Slovak Federative Republic, including
the declaration pertaining to Article 48, Paragraph 1, of the Covenant. The
declaration pertaining to Article 41 was repealed as of March 12, 1991.
The reservation made as of June 7, 1991, with respect to reservations of
the Republic of Korea to Article 14, Paragraphs 5 and 7, and Article 22 of
the Covenant has also remained effective.

By a notification of February 22, 1993, addressed to the UN
Secretary General, the Czech Republic also succeeded, as of January 1,
1993, into the obligations arising for the former Czech and Slovak
Federative Republic from the First Optional Protocol to the Covenant.
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CSFR acceded to the First Optional Protocol as of March 12, 1991. The
First Optional Protocol took effect there on June 12, 1991 (promulgated in
a communication of the Ministry of Foreign Affairs under No. 169/1991 of
Coll.). However, the Czech Republic is not a signatory of the Second
Optional Protocol.

The Covenant itself took effect in CSSR on March 23, 1976 and it
was promulgated in a communication of the Ministry of Foreign Affairs
under No. 120/1976 of Coll.,in Czech as “VyhlaSka ministra zahrani¢nich
véci o Mezinarodnim paktu o obcanskych a politickych pravech a
Mezinarodnim paktu o hospodaiskych, socidlnich a kulturnich pravech ¢.
120/176 Sb. *“ Link: https://www.zakonyprolidi.cz/cs/1976-120

The Czech Republic among Central and Eastern European countries
considered to be one of the best compliers of the Covenant. More on the
https://academic.oup.com/ejil,
https://academic.oup.com/ejil/article/29/2/397/5057068

Other international treaties and conventions on human rights
and freedoms

The Czech Republic is a signatory of a number of others UN
international treaties on human rights and a signatory of a number of
instruments of the Council of Europe. The Czech Republic is a signatory
namely and in particular of here mentioned and followed treaties and
conventions.

» International Convention on the Elimination of All Forms

of Racial Discrimination
No. 95/1974 of Coll.), in Czech vyhl.¢. 95/1974 Sb.
https://www.zakonyprolidi.cz/cs/1974-95
» International Covenant on Economic, Social and Cultural
Rights
No. 120/1976 of Coll.), in Czech vyhl. ¢. 120/1976 Sb.,
https://www.zakonyprolidi.cz/cs/1976-120
» Convention on the Elimination of All Forms of
Discrimination against Women
No. 62/1987 of Coll.); in Czech vyhl. €. 62/1987 Sb.,
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https://www.zakonyprolidi.cz/cs/1987-62

» Convention on the Rights of the Child
No. 104/1991 of Coll.); in Czech Sdéleni MZV ¢. 104/1991 Sb.
https://www.zakonyprolidi.cz/cs/1991-104

» Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment

No. 143/1988 of Coll.); in Czech vyhl. ¢. 143/1988 Sb.,
https://www.zakonyprolidi.cz/cs/1988-143

» Slavery Convention, No. 165/1990 of Coll.

» Convention on the Protection of Human Rights and
Fundamental Freedoms (No0.109/1992 of Coll.) in terms of its
protocols,

» the European Social Charter

No. 14/2000 of Coll., in Czech Sdéleni MZV ¢. 14/2000 S.m.s.
Evropska socialni charta, https://www.zakonyprolidi.cz/ms/2000-14

» the European Convention for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment in the wording of
its protocols

No. 9/1996 of Coll.,
» the Framework Agreement on the Protection of Ethnic
Minorities

No. 96/1998 of Coll.,, in Czech Ramcovda umluva o ochrané
narodnostnich mens$in, Sdéleni MZV o sjednani Ramcoveé umluvy ¢.
96/1988 Sbh.

https://www.zakonyprolidi.cz/cs/1998-96

Chapter I1

THE COUNCIL of the FOR HUMAN RIGHTS OF THE
GOVERNMENT"

Rada vlady pro lidska prava

The Government of the Czech Republic has established, by its
resolution No. 809 of December 9, 1998, the Council for Human Rights of
the Government of the Czech Republic (hereinafter “the Council”,
https://www.vlada.cz/cz/ppov/rip/rip-uvod-17537

or
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https://www.vlada.cz/scripts/modules/fs/default.php?locale=CZ&sort
=rank&site=www.vlada.cz%3Bicv.vlada.cz&searchtext=Rada+pro+lidsk
%C3%A1+pr%HC3%Alva

The Council was established to act as an advisory and coordinating
body of the Czech Government responsible for monitoring domestic
compliance with international commitments of the Czech Republic in the
field of human rights and fundamental freedoms. The Council monitors
compliance with the Constitution of the Czech Republic, the Charter of
Fundamental Rights and Freedoms and other legislation governing the
protection of and respect for human rights and fundamental freedoms. The
Council further monitors the national implementation of international
commitments of the Czech Republic in the field of human rights and
fundamental freedoms

The president of the Council for Human Rights is Mr. Petr Fiala, the
Prime Minister of the Czech Republic. The Council has two vicepresidents
from which one is the Government Commissioner for Human Rights Mrs.
Prof. JUDr. Helena Valkova, CSc. In a historical way the first
Governament Commissioner for Human Rights was Petr Uhl, replaced by
Mr. Jan Jarab, who discussed in front of the CCPR the first Initial Czech
Country Report. The Council is presided by the Government
Commissioner for Human Rights. Other members of the Council should be
found on this link: https://www.vlada.cz/cz/ppov/rip/clenove/.

The Council Chairman convenes meetings of the Council at least
four times a year. Activities of the Council are governed by the Statute and
the Rules of Procedure. Its secretariat is a part of the organisational
structure of the Office of the Government of the Czech Republic.

The Council has created several committees and working group
which are helping to fulfil role and tasks of it. The Council has Committee
for Sexual Minorities, Committee against Torture and Committee for the
Rights of the Child, Committee for the Rights of Foreigners and
Committee for the Fundamental Rights and Prevention of Discrimination.
More Working Group on Human Rights and Modern Technologies,
Working Group on the Protection of the Rights of Persons at Risk of
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Poverty and Social Exclusion and Working Group on the Protection of the
Rights of Older Persons.

Another task of the Council and its chairman, i.e. the Commissioner
for Human Rights, is to submit to the Czech Government, through the
Deputy Prime Minister/Chairman of the Legislative Council, information,
proposals and position papers regarding the compliance with commitments
arising from instruments binding on the Czech Republic or which it
intends to accede to.

Every year by the end of March, the Commissioner, together with the
Deputy Prime ‘Minister/ Chairman of the Legislative Council, submits an
annual report describing the human rights situation in the Czech Republic
in the previous year to the Government. The first such report, i.e. Initial
Report of the Czech Republic was submitted to the Government on March
31, 1999.

Contact Address: Utad vlady CR, Nabiezi Edvarda Benese 4, Praha
1, PSC 118 01

E-mail: posta@vlada.czPhone N.: + 420 224 002 111

www. vlada.cz

Chapter I1.

The Covenant’s Place in the Czech Legal System and general
framework of the protection of civil rights and freedoms in the Czech
Republic

The Covenant makes in the Czech Republic a part of the Czech legal
system and law order. In accordance with Article 10 of the Constitution of
the Czech Republic (hereinafter “the Constitution”), ratified and
promulgated international treaties on human rights and fundamental
freedoms binding on the Czech Republic are directly applicable and
prevail over the law. These treaties can be referred to directly before
appropriate authorities, particularly courts. In the event of a discrepancy
with the law, these treaties (including the Covenant) prevail.

THE CONSTITUTION OF THE CZECH REPUBLIC

Ustava Ceské republiky

https://www.zakonyprolidi.cz/cs/1993-1
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The Constitution of the Czech Republic (Ustava Ceské republiky)
was adopted on December 16, 1992. No. 1/1993 Col., in Czech Ustavni
zakon €. 1/1993 Sb.

In the Constitution in the Article 1 we found the general legal
framework for the democracy status and protection of rights and freedoms
as follows: ,, The Czech Republic is a sovereign, unitary and democratic
law abiding state based on respect for the rights and freedoms of man and
citizen *“ Furthermore, Article 2 of the Constitution reads as follows:

,,(1) The people shall be the source of all the power of the State, and
shall exercise it through legislative, executive, and judicial power bodies.

(2) A constitutional law may stipulate cases in which the people will
exercise the above power

directly.

(3) The power of the state shall serve all citizens and can only be
applied in cases, within

limits and in the manner stipulated by the law.

(4) Every citizen shall be free to do anything which the law does not
forbid, and no one shall be forced to do anything which the law does not
require.

THE CHARTER OF FUNDAMENTAL RIGHTS AND
FREEDOMS

Listina zakladnich prav a svobod

https://www.zakonyprolidi.cz/cs/1993-2

The Charter of Fundamental Rights and Freedoms (hereinafter “the
Charter”) introduces into the law most of the civil and political freedoms
listed in the Covenant, as well as of the rights laid down in the
International Covenant on Economic, Social and Cultural Rights.
However, commitments and obligations arising from the Covenant are
binding upon the Czech Republic even above the framework of what the
Charter contains.

The Charter was proclaimed by the Presidium of the Czech National
Council, in its Resolution No. 2/1993 of Coll., as a part of the
constitutional order of the Czech Republic (pursuant to Article 3 of the
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Constitution). In Czech i.e. Usneseni piedsednictva Ceské narodni rady o
vyhlaseni LISTINY ZAKLADNICH PRAV A SVOBOD jako soudasti
tstavniho potadku Ceské republiky, &. 2/1993 Sb.

The rights and freedoms set forth in the Covenant constitute a
significant part of the Charter.

COURTS SYSTEM of the Czech Republic

According to Article 4 of the Constitution, fundamental rights and
freedoms are protected by the judicial power. Courts are responsible for
offering that protection in the manner stipulated by law. Only courts can
make decisions regarding the guilt and punishment for criminal acts.

The system of courts comprises the Supreme Court, the Supreme
Administrative Court, High Courts, Regional Courts and District Courts.
The jurisdiction of courts and organisation of the judicial system are
stipulated by law.

CONSTITUTIONAL COURT

Ustavni soud

https://www.usoud.cz/

https://www.usoud.cz/en/

The Constitutional Court is a judicial body responsible for protecting
constitutionality. It was established pursuant to Article 83 of the
Constitution. The jurisdiction and organisational structure of the
Constitutional Court are stipulated in the Constitution and by law. The
Constitutional Court seats at Brno. The present and long working President
of the Constitutional Court of the Czech Republic is Mr. JUDr. Pavel
Rychetsky.

However, the Czech Constitutional Court (CCC) de facto
constitutionalized international human rights treaties, and thus, they serve
as a benchmark for the constitutional review of legislation. Regarding the
decisions and rulings of international human rights bodies the CCC has
held that complying with the (ECHR) European Court of Human Right’s
judgment against the Czech Republic is a constitutional duty and that
public authorities are obliged to take into account the ECHR case law even
iIf it concerns other states. The UN Human Rights Committee’s views are
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seen by the judiciary as legally non-binding. Only recently, the CCC has
specified that, though not legally binding, the Human Rights Committee’s
views provide reliable interpretation by the authority established by states
to strengthen rights protection and, thus, have to be taken into account.?

More and detailed description of the right to judicial protection and
neutral justice should be found in articles 93 — 99 of the last the Fourth
Periodial Country Report of the Czech Republic. Subsequent articles 100 —
103 deal on right on access to justice. Articles 104 and subsequent
describes the juvenile justice related to youth less 15 years. 2

Judges and courts — soudci a soudy.

Judges and courts are a key element insofar to guarantee the
protection of human rights. The key change compared to in 1989 as the
independence of courts was declared by law. Making their decisions
judges are bound by law and performing their duties there are independent.
Judges of general courts are appointed by the President of the Czech
Republic for an indefinite period. The judge’s job is incompatible with
that of the President of the Republic or a member of the Parliament, or any
other public administration office. The act on courts and judges stipulates
additional jobs and offices which the performance of the judge’s duties is
incompatible with.

The fundamental legal framework for the activity of judges including
the system of courts rules by the Law no. 6/2002 Sb. regarding courts,
judges, associates judges and state administration of courts as further
amended. Link: https://www.zakonyprolidi.cz/cs/2002-6

Public Prosecution/State Prosecutors — statni zastupci

https://verejnazaloba.cz/

https://verejnazaloba.cz/en/

Because of its independence on political parties and its authority to
perform certain acts of judicial nature, the Department of the State

! More David Kosar and Jan Petrov, ,,Determinants of Compliance Difficulties among ‘Good
Compliers’: Implementation of International Human Rights Rulings in the Czech Republic®,
European Journal of International Law, Volume 29, Issue 2, May 2018, Pages 397-425, published:
23 July 2018, https://doi.org/10.1093/ejil/chy028

2 Ctvrta periodicka zprava
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Prosecutor can also perform a certain role with respect to the protection of
human rights. State procurators exercise in compliance with the law
supervision over legality of pre-trial criminal proceedings and represent
public prosecution in proceedings before courts, in particular in criminal
cases. Furthermore state procurators safe public interest in number of other
proceedings of non-criminal nature, for example in case related to the
protection of child rights.

The Department of the State Prosecutor comprises the Supreme
Office of the State Prosecutor and High, Regional and District State
Prosecutor’s Offices. The Department of the State Prosecutor acts as a
public prosecutor, performing related duties as set forth in the Criminal
Procedures Code, and also fulfils other tasks, if required to do so by law,
e.g. by the Civil Procedures Code. The fundamental legal framework for
the activity of public prosecution including the system of state prosecutors’
rules by the Law no. 283/1993 Sh. Regarding the State Prosecution as
further amended. Link: https://www.zakonyprolidi.cz/cs/1993-283

THE OMBUDSMAN - The Public Defender of Rights

Verejny ochrance prav

https://www.ochrance.cz/

https://www.ochrance.cz/en/

In the last the Fourth submitted Periodical Country Report on the
implementation of the Covenant the Czech government declares that the
Ombudsman remains a key institution for the protection and promotion of
human rights.

The Ombudsman, in the Czech Republic, officially called as the
Public Defender of Rights, protects persons against the conduct by
authorities and other institutions if such conduct is contrary to the law, or
does not correspond to the principles of democratic rule of law, or in case
the authorities fail to act. The Ombudsman also protect people from
discrimination, performs visits to facilities housing people restricted in
their freedom, strives to prevent ill-treatment and monitors the rights of
people with disabilities.
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The institution of the Ombudsman, or better the Public Defender of
Right was established by the Act n. 349/1999 Coll. of 8th December 1999
on the Public Defender of Rights. This law was up today 13 times changed
and modified. In the present Article n.1 of this Act is declared as follows:

(1) The Public Defender of Rights (hereinafter the “Defender”) shall
work to defend persons against the conduct of authorities and other
Institutions set forth in this Act where such conduct is at variance with
the law or does not comply with the principles of a democratic State
governed by the rule of law and good administration, as well as against
their inaction, thereby contributing to the defence of fundamental rights
and freedoms.

(2) The competence of the Defender pursuant to paragraph
1 above applies to ministries and other administrative authorities having
competence over the entire territory of the Czech Republic, administrative
authorities subject to them, the Czech National Bank when acting as
an administrative authority, the Council for Radio and Television
Broadcasting, bodies of regional and local government in the exercise of
State administration, and unless hereafter stipulated otherwise, the Police
of the Czech Republic, Army of the Czech Republic, Castle Guard, Prison
Service of the Czech Republic, and also to facilities serving for remand in
custody, imprisonment, protective or institutional education, protective
treatment, preventive detention, as well as to public health insurance
companies (hereinafter an “authority”).

(3) The Defender shall systematically visit places where persons
restricted in their freedom by public authority, or as a result of their
dependence on care provided, are or may be confined, with the objective
of strengthening the protection of these persons against torture, or cruel,
inhuman and degrading treatment, or punishment and other forms of ill-
treatment.

(4) The competence of the Defender pursuant to paragraph 3 above
applies to

a) facilities serving for remand in custody, imprisonment, protective
or institutional education, or protective treatment or preventive detention.
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b) other places where persons restricted in their freedom by public
authority are or may be confined, especially police cells, facilities for
the detention of foreigners and asylum facilities.

c) places where persons restricted in their freedom are or may be
confined as a result of dependence on the care provided, especially social
services facilities and other facilities providing similar care, health-care
facilities and facilities providing social and legal protection of children
(hereinafter a “facility”).

(5) The Defender shall act within his or her competence in matters
concerning theright to equal treatment and protection against
discrimination.t

(6) The Defender shall monitor detention of foreign nationals and
the enforcement of administrative expulsion, transfer or transit of detained
foreign nationals and of the punishment of expulsion imposed on foreign
nationals placed in expulsion custody or serving prison sentences
(hereinafter “expulsion monitoring”).

(7)  The Defender shall  monitor the implementation  of
the international treaty on the rights of persons with disabilities.?

(8) The Defender shall perform competence in matters related to
the freedom of movement of citizens of the European Union and
the European Economic Area and their family members? (hereinafter
“citizens of the European Union”) within the SCOpe pursuant to Section
21d.2

(9) The competence of the Defender does not apply to
the Parliament, the President of the Republic and the Government,
the Supreme Audit Office, the intelligence services of the Czech Republic,
prosecuting bodies, public prosecutors and courts, with the exception of
the public prosecutor’s administrative bodies and the State administration
of courts.

(10) The Defender is authorised to initiate proceedings pursuant to
the Act on Proceedings in Matters of Judges and Public Prosecutors and
participate in the proceedings.
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(11) The Defender is not authorised to interfere with the activities
and decisions made by authorities and facilities in any manner other than
as stipulated in this Act.

The present Ombudsman, i.e. the Public Defender of Rights in
charge 1s JUDr. Stanislav Kiecek and the Deputy of the Public Defender of
Rights is JUDr. Monika Simitinkova, originally active and involved on the
field of the child protection rights. The seat of the Office of the Public
Defender of Rights is Brno.

Contact Address: Udolni 39, 602 00, Brno

Phone: + 420 542 542 888

Email: podatelna@ochrance.cz

ANTIDISCRIMINATION LAW, No. 198/2009 Col.

Zakon ¢. 198/2009 Sb. , Zakon o rovném zachdzeni a o pravnich

prosttedcich ochrany pifed diskriminaci a o zméné nékterych zakoni
(antidiskrimina¢ni zakon)

https://www.zakonyprolidi.cz/cs/2009-198

Chapter I11.

Periodical Country Reports of the Czech Republic on
Implementation

The Czech Republic (as a new state, established after the peaceful
separation of the former Czechoslovakia) submitted the Initial Report on
the implementation of the Covenant for the period 1993-1999 to the
Committee in 2000. The CCPR presented to the Czech government its
final recommendations in 2001.

The second periodic report was submitted by the Czech Republic to
the Committee in 2006. The third in 2011 and the up today the last the
fourth periodical report was submitted in 2017.

Reports on implementation of ICCPR shall be found on the below
indicated link. All reports on this links are only in Czech language
available. https://www.vlada.cz/cz/ppov/rip/dokumenty/zpravy-plneni-
mezin-umluv/mezinarodni-pakt-o0-obcanskych-a-politickych-pravech-
19851/
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Initial Report for the period 1993 — 1999 and others

The Initial Report of the Czech Republic to the Counsel in the
original English version is to be found on this link:
https://digitallibrary.un.org/record/428346

The Initial Report of the Czech Republic on the Implementation
(fulfilment) of commitments and obligations arising from the ICCPR in
accordance with the provisions of Article 40, Paragraph 1, of the Covenant
to the CCPR was presented by the Czech government with the dealing n.
CCPR/C/CZE/2000/ on the 14 May 2000. It covers the period between
January 1, 1993, and November 30, 1999. It was elaborated in accordance
with General Guidelines No. CCPR/C/66/GUI/Rev. 1. It contains 415
articles and is divided in two parts. The general part describes the
implementation of the Covenant in the Czech Republic and the second,
special parts deals with individual rights according to individuals’ articles
of the Covenant.

The Initial Report was discussed on the 72" session of the CCPR in
Geneva in days of July 9-27, 2001.

CCPR RECCOMENDATION for the Czech Republic

The UN Committee criticized the Czech Republic mainly for the
application of law and judgements based on the Act No. 87/1991 on co
called “out of court rehabilitations” and repealed some provisions on the
condition of permanent residence in the Czech Republic with reference to
Article 11, paragraph 2 of the Charter of Fundamental rights and freedoms
as certain things may only be owned by Czech citizens but did not repeal
the condition citizenship of the Czech Republic. Judgment of the CCC —
Czech Constitutional Court with No. 185/1997 Coll. recognized the
condition of Czech citizenship for property restitution as constitutional.
The monitoring of complaints to the police has significantly improved with
the amendment to the Criminal Procedure Code, which entered into force
on 1 January 2002. The authority passed from the Ministry of the Interior
to the Ministry of Justice, which strengthened the independence of the
investigation and control under the police and policemen.
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The second periodic report was submitted by the Czech Republic
to the Committee in 2006.

THE THIRD PERIODICAL REPORT

The Third Periodical Report of the Czech Republic was sent to the
CCPR in 2011 for the period 2005-2010. The report was discussed by a
working group at 107 committee meetings held on March 11-28, 2013.
The Third Report is divided into 256 paragraphs, 17 appendices and
contains a total of 88 pages. A brief introduction, a short chapter devoted
to the development of the Czech Republic's international obligations in the
field of human rights and the main part with comments on the individual
27 articles of the Covenant.

The Committee discussed the third regular report submitted by the
Czech Republic (CCPER / C/ CZE / 3) at its 2992nd and 2993rd meetings
(CCPR/ C /SR 2992 and CCPR / C / SR 2993), held on 16 and 17 July
2013. At its 3003rd meeting, held on 24 July 2013, adopted final
recommendations.

Annually to the Czech Government presented Report on human
rights in the Czech Republic elaborated by the Government Counsel in
years 1998 — 2020 are unfortunately only in Czech language archived on
this link: https://www.vlada.cz/scripts/detail.php?pgid=302 The last
report is related to 2020.

THE FOURTH PERIODICAL REPORT

The up today the last one — the Fourth periodical report elaborated by
the Czech Republic was submitted to the CCPR in 2017. It covers period
to 2018.

Chapter V.

NOTIFICATION TO INDIVIDUALS

Most of the complaints filed under the First Optional Protocol of the
Committee against the Czech Republic for violations of the Covenant
concerned the application of Act No. 87/1991 Coll., On Out-of-Court
Rehabilitation.

In the case of a total of 29 notifications submitted by individuals to
the Czech Republic, the Committee/CCPR after assessing the conditions of
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admissibility, stated that they were admissible. At the same time, after
assessing the merits, he came to the conclusion that they were in breach of
the rights enshrined in the Covenant.

In addition to the notification of the case Patera v. CR, which
concerned the custody of the child, all of these notifications involved
disputes concerning the restitution of confiscated property. There is
discordance between the Czech Republic and the Counsel since the Initial
Report presentation regarding the non-compliance in the topic of
restitution of property, in particular the condition for it based on the Czech
citizenship.

Restitution of the property and the so called process of the out of
court (extrajudicial) rehabilitation in the Czech context encompasses the
return of property taken by both the Nazi and communist regimes from its
original owners. The key constitutional litigation in the Czech Republic
concerned Act no. 87/1991 on Extrajudicial Rehabilitation. Initially, the
Act on Extrajudicial Rehabilitation was stipulated two key limiting
conditions for restitution: (i) citizenship of the Czech and Slovak Federal
Republic (CSFR) and (ii) permanent residence in the territory of the
CSFR. These two conditions de facto excluded from restitution persons
who emigrated from Czechoslovakia between 1948 and 1989 because
these emigrants either lost their Czechoslovak citizenship as a result of
adopting the citizenship of another country or no longer had a permanent
residence in Czechoslovakia due to their emigration. This design of the
LER was a deeply political choice, which was adopted after a heated
parliamentary debate. 3

SUMMARY AND CONCLUSION:

Similarly, as in other countries and not exclusively in Central and
Eastern Europe, the Covenant has played in the Czech Republic since

3 More David Kosar and Jan Petrov, , Determinants of Compliance Difficulties among ‘Good
Compliers’: Implementation of International Human Rights Rulings in the Czech Republic®,
European Journal of International Law, Volume 29, Issue 2, May 2018, Pages 397-425, published:
23 July 2018, https://doi.org/10.1093/ejil/chy028
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beginning a significant role in the formation of a modern democratic state
based on the rule of law. The some of state bodies and institutions were
under the impact and influence of the Covenant established and formed, as
for example the Czech ombudsman called as the Public Defender of
Rights. Large number of acts or amendments of law were adopted in the
course of time including the penal, civil or administrative legislation. The
Covenants helped to develop and formed the national judicial and law
system and harmonized it. Several individual notifications were presented
to the CCPR and some of them were found acceptable. In some cases the
breach of the Covenant was declared. The remaining and permanent
disaccord between the Czech Republic and the CCPH is related to the
conditions and process of the restitution of the property under the Act n.
87/1991 Coll.
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Anamou4 Cepriii BacuiboBuy,

JOKTOp ICTOPUYHHUX HayK, Ipodecop,
3aBiyBau Kadeapu Teopii Ta I1cTOpii
JIEp>KaBU 1 TIpaBa HaBYAJIbHO-HAYKOBOT'O

IOPUJIMYHOTO THCTUTYTY
[TpukapnaTcbkoro HaIllOHAJILHOTO
yHiBepcutety M. B. Ctedannka

(Serhiy Adamovych,

Doctor of Historical Science, Professor,
Head of the Department of theory and
history of state and law, educational-
scientific law institute, Vasyl Stefanyk
Precarpathian National University)

3BiTyBaHHSI YKPAaIHOIO NP0 BUKOHAHHA Mi’KHAPOJIHOT0 MAKTY PO
rpoMaJasiHChbKi Ta moJiTu4Hi nmpasa Ha 133 cecii Komirery 3 npas
aroaguaa OOH (11.10 — 5.11 2021 p.
(Reporting to Ukraine on the Implementation of the International
Covenant on Civil and Political Rights at the 133rd Session of the UN
Human Rights Committee (October 11 - November 5, 2021)

3rigHo ctarti 40 MiXHApOAHOTO MaKTy MPO TPOMAISIHCHKI Ta
NOJIITUYHI TIpaBa JiepXkaBH, sKi OepyTh ywacTh y 1bomy llakTi,
«3000B'A3yIOTHCSl TOJIAaBATH JOMOBIAI MPO 3IIMCHEHI HUMHU 3aXOAM IS
BTUICHHS Y JKUTTSA MpaB BU3HAHMX Yy IboMmy IlakTi, 1 mpo mporpec,
JOCSTHYTUW Y BUKOPUCTAHHI IUX MpaBy» [2]. BiAMOBIIHO 10 BCTaHOBIEHO1
NepIOIMYHOCTI  MMOoJadi  JAepKaBaMM  JIOTIOBIIEH  IPO  BUKOHAHHS
MixXHapOIHOTO MAaKTy MNpO TPOMAMSHCHKI Ta MOJITUYHI MpaBa, pa3 y 4-5
poKkM (KOHKpETHa Jara Iojayl JOMOBiAl BH3HaudaeTbess KomiteTom)
nepkaBu MaroTh 3BITyBaTu mnepea Komiterom OOH 3 mpaB nroauHH PO
BUKOHAaHHS TmojoxeHb I[lakty.V uwepBHi 2018 poky VYkpaiHowo Oyiio
noJaHo 8-My NEpIOAUYHY JOTOBIIb MPO BUKOHAHHS MOJIoKeHb [lakTy. B
mucronaai 2019 p. Ykpaina orpumana nepenik 3anutanb Komitery OOH 3
MIpaB JIFOJUHU J0 3aXUCTy 8-i nepioguyHoi gonosial. OdimiitHa BiAIOBi AL
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Ha 3a3HauveHi 3anuTaHHsA KowmiteTy Oyna HampaBiaeHa MiHICTEpCTBOM
rocTullli 10 Mi"ictepcTBa 3akopAoHHuX cripaB 10 kBitas 2020 p. [1].

26 xoBTHs 2021 p. Komiter 3 mpaB moaunu OOH 3aBepiius
PO3TJIsi]T BOCBMOI MEPI0AMYHOI JAOMOBII YKpaiHU MPO 3aX0JU, BXKUTI JJIs
iMIIeMeHTalii MiKHApOJHOTO MAaKTy MPO TPOMAISHCHKI Ta MOJITHYHI
nmpaBa Ta 3a0e3MeyeHHs 3aXUCTy MpaB JIOAUHU K B YKpaiHi, Tak 1 Ha
OKYTMOBAaHUX TEPUTOPISIX YKpaiHU.

3actynHuk MiHicTpa 1oCcTHUIlli YKpaiHM 3 TUTaHb €BPOINEUCHKOI
iHTerparii, roigoBa neneramii B. Koxomienps mig 4dac mpes3eHTalli 3BIiTY
3a3HAauYMIIa, 110 OPTaHM JIEPXKABHOI BIaad YKpaiHU MPOJOBKYIOTh POOUTH
KPOKH, CHPSAMOBAHI Ha 3MIIIHEHHS MEXaHI3MIB 3aXUCTy MpaB JIOJUHU B
KpaiHi, y TOMYy YHCI IUIAXOM paTu(ikailii HU3KH MDKHAPOJAHUX 3aKOHIB.
VY 2021 p. O6yno onosieno HartionaneHy cTpaterito y cdepi mpaB JTIOAUHU
ta npuiHaTo [lman aift momo 11 peamzamii g0 2023 poky. Y pamkax
Crparerii npaB mtoguaun Ha 2018-2021 pp. yxXBajgeHO 3aKOHU IIPO
CIIPOIICHHS  JIOCYJOBOIO  PO3CIIAYBaHHS  OKPEMUX  KaTeropii
KPUMIHAJIbBHUX  [PaBONOPYLIEHb, MpPO  3a0€3ME4YEeHHs JOCTYMHOCTI
MPUMIIIEHb CYIy Uil OCI0 3 1HBAJIAHICTIO, PO MPOILEAYPH BU3HAHHS
ocoOu 0e3 rpoMaJITHCTBA Ta MPO KOPIHHI Hapoau Ykpainu. 3 1 ciuns 2020
p. HaOpaB umHHOCTI Bubopuuii xomekc. Kpim Toro, y 2021 p. Oyna
npuiiHsaTa HarionaneHa cTpaterisi CIpPUSHHS PO3BUTKY T'POMAISHCHKOTO
cycniibcTBa B YKpaiHi Ha mnepiog go 2026 p., 3 1 munas 2021 p.
3a0€3MeueHo 3AIMCHEHHs TpoMaAsiHaMu YKpaiHu 1paB MPUBATHOI
BJIACHOCTI Ha 3€MJIl CUIbCHKOTOCIOJAPCHKOTO MPHU3HAYEHHS, B POOOTI
MPOEKT 3aKOHY MPO 3aXUCT NepcoHanbHUX maHux. 3 1 mumas 2020 p.
HaOyJM YUHHOCTI 3MiHM 10 KpHMIHAJIBLHOrO KOJEKCY I0J0 IMOCHJICHHS
KPUMIHAJIBHOI BIJMIOBIIaJILHOCTI 32 MOPYIIEHHS PIBHOMIPABHOCTI IPOMaJIsiH
3QJIEKHO BII 1X pacH, HAIlOHAJBHOI MPUHAJIEKHOCTI, PEIIrIHHUX
nepeKoHaHb, IHBAJIITHOCTI Ta 1HITUX O3HAK [4].

VY Bepecui 2020 p. Oyno ctBopenHo KoopauHaiiiiHy KOMICiIO 3
MUTaHb B3a€EMOJ1i OpraHiB BUKOHABYOI BJIQJIM 111010 3a0€3MeYEHHS PIBHUX
MpaB 1 MOXKJIMBOCTEM >KIHOK 1 4YOJIOBIKIB. YKpaiHa IIpalffoBajia HaJl
BHECEHHSIM 3MIH JIO0 JESIKHX 3aKOHOJABYMX AakTIB, II00 3a0e3me4uTH
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3aXHCT TpaB KIHOK B KpaiHi, TAKOX BHECEHO 3MIHM JI0 3aKOHOJIaBCTBA Ta
B)KUTO TIEBHOTO KOMIUIEKCY 3aXOJIB JJigi 3a0€3MEeUeHHsI PIBHUX
MOKJIMBOCTEHM I MaTepiB 1 OaThKIB, SK1 JOIVISAAIOTH 3a JIThbMH. Y
2019 p. mouana ¢yskiionyBatu Pana 3 mutanb ¢CBOOOIM CIOBA Ta 3aXUCTY
npodeciiHOoi MIsIbHOCTI )KypHamicTiB. Y aunHi 2021 p. ayis rapaHnTyBaHHS
npaB KOPIHHMX HApOMIB, 3aXUCTy iX KyJIbTYpHHX, 1HQOpMAIIHUX Ta
IHITUX TPaB MPUNUHATO 3aKOH MPO KOPiHHI HapoAau Ykpainu. Y numai 2021
p. 3aTBEPJKEHO CTpATEril0 CHPHUSHHS peamizallli MpaB 1 MOXKIMBOCTEH
0ci0, sIKl HajJeXaTh J0 POMCHKOI HAIllOHAJbHOI MEHIIWHU Ha MEpIoJ J0
2030 poky. V 2021 p. Oyno BU3HAUYEHO MOHATTS «AHTUCEMITH3MY 1
BCTAHOBJIEHO MOro 3a00poHy. [IOHATTS  «TOpPTriBAl  JIIOABMH» Y
KpuminanbHOMY KOA€KCl nMpuUBEAEHO Y BiaNoBIAHICTh 10 Konsenuii OOH
MPOTU TPAHCHAIIOHAJILHOI OpPraHi30BaHoOi 3J1I04YUHHOCTI Ta [IpoToKomiB 10
Hel. Y pamkax cTparterii peopMyBaHHs Cy0BO1 CUCTEMU Ta MOB’I3aHUX 3
HEIO MPAaBOBUX THCTUTYLINA MOYaB MiATH Bumuii aHTUKOpynuiiHui cy ta
MOKPAIIIEHO JOCTYI IpoMajisiH YKpainu 10 mpaBocyais. byna 3minHeHa 1
HE3aJEeXKHICTh Cy10BOi Biaau. Y 2021 p. mpuAHSATO CTPATETII0 PO3BUTKY
CHUCTEMU TIPABOCY/I Ta KOHCTUTYLIMHOTO CyJO4YMHCTBa Ha mniepiog 2021-
2023 pp. [4].

B. Konomiens  moBimomuna, 1o  Pocilickka — ®Deneparis
POJIOBKYyBaja MOPYIIyBaTH MpaBa JIOAWHA HAa THUMYACOBO OKYIIOBaHUX
TEPUTOPIAX YKpaiHu, MpUMUHEHA TIsUIbHICTh He3alnexxkHux 3MI, TpuBaioTh
nepeciiyBaHHs 3a HalllOHAJIBLHOKO Ta PEITiiHOI0 O3HAKOIO, JIIKBIJOBaHA
MOXJIUBICTh 3J00YTTSI OCBITHM YKpPalHCBKOIO Ta KPUMCBHKOTATaAPCHKOIO
MOBaMH, TpPHUBAa€ MacoBa IMPUMYCOBa BHAA4Ya POCIHCHKUX TMACIOPTIB
rpomaasiHaM Ykpainu. HatomicTe ykpaiHchbkuil ypsini y BepecHi 2021 p.
3aTBEpJIMB TUTAH 3aXOJIB IIOJI0 peadizailii cTparerii JeoKymaiii Ta
peiHTerpaiii TMMYacoBO OKymoBaHOoi Teputopii Kpumy Ta M.
CeBactonosib. 2020 p. 3anpoBaJKEHO €JIEKTPOHHY BEPCIIO JIOBIIKU PO
B3SITTS Ha OOJIIK BHYTPIIIHBO MEPEMIIICHUX OCI0 1 BOHU OTPUMAIIA MPABO
Ha OTPUMAaHHS MaTepiajibHOI KOMIICHCALlll 3a 3pYWHOBAHE KUTIO. Takoxk
MOCUJICHO COI[aIbHUM 3aXUCT BHYTPIIIHBO MEPEMIIIEHUX OCi0, Kl HE
NPAIIOIOTH 1M1 Yac kapanTuHy yepe3 COVID-19 [4].
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Excneptu KomiTeTy cTaBuid mepes YKpaiHCHKOIO JieJieralli€ro
HACTYIHI 3ayBa)KCHHS 1 3anmuTaHHs. Tak, BOHU BH3HABAJIM ICHYIOYl uepe3
POCIMCBKY  OKYIIaIlll0 OOMEXKEHI MOXJIMBOCTI YKpaiHM IIOBHICTIO
BUKOHYBATH [TakT HA TEpUTOPISAX, Kl KOHTPOIIOIOTHCS cenapaTuCTaMu Ha
Honbaci, a Takox B Kpumy Ta M. CeBactomonb. OnHaK, Ha JTyMKY
eKCIepTa, 1€ He 3BUIBHAIO YKpaiHy, BiJl MO3UTUBHUX 3000B’s3aHb 111010
3aXUCTY OC10 Ha IIUX TEPUTOPIAX.

Excneptu KoMmiTeTy 3amuTald TMpO TMOJErHIEHHS MOpoleaypu
OTPUMAaHHSI CBIJIOLTBA PO HAPOJKEHHS, PO HaMipu YKpaiHU BITHOBUTH
MPONEYpPU CTBOPEHHS aJ€KBAaTHOI MpaBOBOi 0a3u. byjno BUCIOBIECHO
3aHENOKOEHHST TuM, 10 CramMOynbChKa KOHBEHIISI MPO 3arno0IiraHHs
HAaCHJIbCTBY CTOCOBHO IHOK 1 JOMAallHbOMY HAacCWJIbCTBY W€ HE Oyna
npeAcTaBieHa Ha paTtudikaiiio 10 MmapJaaMeHTy 1 €KCHEepTH IIKaBUIIHCS,
K1 3aX0JIM BXKUBAIOTHCS JIEPIKABOIO B [IbOMY HaIpsAMKY [4].

bynu 1 mapagokcalibHI 3amMTaHHS: 1100 MOBHOI JUCKPHUMIHAIIII,
CBaBIJIBHMX 3aTpMMaHb, KaTyBaHb Ta KOPCTOKOTO  TOBOKEHHS
npauiBHukiB  CiyxOu Oe3neku  YKpaiHu, MpoOJIeMH CBaBUIBHOTO
3aTpUMaHHs B KOHTEKCTI MOPU30BY A0 30poWHUX CHJI YKpaiHu,
PO3TOJIOMICHHS MPUBATHOCTI «HAIlOHAICTUYHUM CaluTOM
«MupoTBopelb», HacWIbCTBA 3 00Ky NpuxmwibHUKIB IIpaBociaBHOI
[lepkBu VYkpaiHu 3a MIATPUMKH BJIQJH, JEMOPTallii IIyKadiB MPUTYJIKY,
oOMexXyBallbHUX 3axoiB moao0 mpoTuaii manaemii COVID-19, 3axomiB
IUIsl 320€3MEYEHHs] PIBHOTO MPEICTaBHUIITBA KIHOK. Ilig CyMHIB HaBiTh
CTaBWJIacsl 3aKOHHICTh CyA0BO1 3a00poHM KoMmyHICTHYHOI TapTii B
VYkpaini. Komiter 3anutyBaB, siKi 3arajbHi 3aXOAW BXKHMBAB Ypsl, 100
MOCUJIUTH 3aXUCT IIUBUIBHOTO HACEJICHHS B 30HI BIMCHKOBOTO KOH(IIIKTY.
Excneptu 3a3Havanu, 1Mo aeski peKOMeHAAI] 11010 3aXUCTy CEKCYaIbHUX
MEHIIWMH Yy YKpaiHChKOMY 3aKOHOJABCTBI HE MPOIHKCAHI, OMIKyBaJIUCS
YTUCKaMU pPOMIB, JIeCOIIHOK, T€iB, OlCeKCyalliB, TpaHCTeHAEpIB Ta
IHTepCEeKCyaliB, TOBPWJIM TMPO BHUIMAJKKA KAaTyBaHb Ta >KOPCTOKOTO
MOBOJIPKEHHS 3 0c00aMu, 1o30aBjIeHUMU BOJIl [4].

3ayBa)K€HHSI  €KCNEPTIB  TaKOXX  CTOCYBAJUCS  HEILIbOBOIO
BUKOPUCTAHHS JIEP’)KaBHUX PECypciB IiJl dYac MPE3UJEHTCbKUX Ta
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nmapjiaMeHTChKuX BuOoOpiB 'y 2019 p., KiIieHTemi3My, TaTpOHAXKY,
MOpyIIeHh BUOOpPYMX TIpaB BHYTPIIIHBO TEpPEMIllIEHUX o0ci0 Ta
HalllOHAJIbHUX MEHIIMH Ta 3JIOBXKUBaHb TiJ Yac BHOOpiB. Excrneptu
3a/1aBalii MUTAHHS 1110JI0 CBOOOM CJIOBA Ta MUPHUX 310paHb, HaMaAiB Ha
KYPHAJICTIB Ta TPOMAACHKMX AaKTUBICTIB, 3aXOJIB JUIsI 3aXUCTY
BUKpHUBAYiB KOpymiii. [HIMiII ekcnepT MOCTaBUB HU3KY 3alUTaHb 1010
HE3JIC)KHOCTI CYJIJIIB Ta MpaBa Ha CpaBeJIUBUM Cy [4].

['omoBa Kowmitery 3 mpaB moguau Dotini [lazapiiic y 3akirouHUX
3ayBaXXEHHSIX 3a3HauuB, 10 KoMiTeT BHU3HA€ ICHYIOYl OOMEXKEHHS
MOXJIMBOCTI YKpaiHM MOBHICTIO BHKOHYBaTu IlakT, y TomMy uwucii Ha
JacTUHAX TEPUTOPIi, K1 HE nepeOyBaroTh Mif 11 €()eKTUBHUM KOHTPOJIEM.
IIpote, xoua YKpaiHy BHCOKO OIIIHWJIM 3a BCl 3yCHJUIS, SKI BOHA BXKHJa
s peamizamii mpaB, mepeadadeHux I[laktom, 11 HACTIMHO 3aKIWKaIA
MPOJAOBKYBATH 111 3yCUJUIS JUIsl 3a0€31I€YEHHS TTOBary mpas, rapaHTOBAHUX
ITakToM, Ha BCiH i1 TepuTtopii [4].

11 nmucromama 2021 p. Komiter OOH 3 mpaB 10 uHA ONPUITIOHUB
CBOi BHCHOBKM W00 YKpaiHW, sIKI BiH po3risiHyB mij yac 133 cecii.
BucHOBKM MICTWIM  TO3UTHBHI  aCEKTH BUKOHAHHA Y KpPaiHOIO
MUiKHApOJIHOTO TAaKTy, a TaKOXX OCHOBHI MHpOOJEMH Ta PEKOMEHIAllll
Kowmitety. Ilim uvac cecii KomiTeT mnpoBiB KOHCTPYKTHMBHI IaJIOTH 3
JoTUpMa Jiep’KaBaMHU-ydacHUIAMHU, a came 3 HimeuunHoro, boTcBaHo1O,
Bipmeniero Ta Ykpainoto, Ta IpUiTHAB MiJICYMKOBI 3ayBaxeHH4 [3].

Tak, Kowmiter 3 mnpaB JIOAUHU BHUCIOBUB CTYpOOBaHICTH
MOBIZIOMJICHHSIMM TIPO 3aJsIKyBaHHS, NEpECIiyBaHHsS Ta Hamagud Ha
KYpHATICTIB 1 MPaBO3aXMCHUKIB, a TaKOXX HAa AHTUKOPYILINHUX
aktuBicTiB, JI'BTI Ta reHaepHUx akTUBICTIB 3 OOKYy pI3HHUX aKTOPIB, Y
TOMY YMCJI KpalHiX mpaBux Tpyn. BiH 3akiukaB YKpaiHCbKy JepiKaBy
3a0e3MmeunTH, 00 YpSAOBI HE TMEpelKoHKaau IpaBy Ha CBOOOIY
BUCJIOBJIIOBAHHS MOTJISIIIB MTPABO3aXUCHUKIB 1 )KYPHAJIICTIB Ta €PEKTUBHO
3aXMCTUTH 1X BiJ MOTrpo3, TUCKY, 3alsKyBaHHs 4yu HamaliB. Kpim Toro,
KowmiTer 3aknukaB YKpaiHy NPUCKOPUTH CBOI 3yCUJUIS IIOJI0 TPOBEICHHS
pPETEIbHOIO0 Ta HEYNEPEKEHOTro PO3CiiyBaHHs BOMBCTB Ta 1HIIHUX
MOPYIICHb TIPaB JIOWHH, sIKI MaJIM Miclie Mg yac Maiiiany Ta MpoTecTiB
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B Opeci na mnouatky 2014 p., BiA3HAUYMB MOBUIBHUI Mporpec y
PO3CIIiIyBaHHI Ta BIAMOBIJHUX CYJAOBHUX mpoliecax. BiH TakoXX 3aKJIMKaB
VYKkpaiHy BUSIBUTH, NPUTITHYTH 1O BiANOBIIAJIBHOCTI Ta MOKApaTH BCIX
BUHHUX IMOKapaHHSIMH BIAMIOBITHUMHI BaXKKOCTI TIXHIX 3JIOUMHIB [5].

Otxe, 3 ypaxyBaHHsAM 8 mepioandHoi gomoBial nepeq Komitetom
OOH 3 npaB nOAUHU PO BUKOHAHHS TMOJO0KEHb Mi1KHAPOJAHOTO MAaKTy
npo TpPOMAASHCBKI Ta TOJITUYHI TMpaBa Ta 11  OPWIIOAHUM
3aCIyXOBYBaHHAM 1 00roBopeHHsiM Y KomirteTi y sxoBTHI-nucTonaai 2021
p. YKpaiHChbKa Jdep:kaBa 3acBiguyuia IIO3UTHBHI AaCIeKTH BHUKOHAHHS
[TakTy, a OUIBIIICTH BUCJIOBJICHUX MPOOJIEMHUX MUTAHL Ta PEKOMEH Al
KomiTery BuUpIIYIOTbCS YKPAiHCHKOIO JIEPKABHOIO BJIAJ0I0 abo0 €
CBIIUCHHSIM  HEPO3YMIHHA  €KCIEepTaMu  MDKHApPOJHOI  CTPYKTypH
BHYTPIITHBOTIOJITUYHUX OCOOJMBOCTEH YKPAaTHCHKHUX peaiil.
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KepusakeBuu-Tanacinuyk HOus
BoJsionumupiBHa,

JOKTOp IOPUAMYHUX HayK, Mpodecop,
3aBiayBay Kadeapu CyJO4YMHCTBAa HaB4a-
JHbHO-HAYKOBOTO IOPUAMYHOTO 1HCTUTYTY
[IpukapnaTchbKoro HallOHAJIBHOTO YHI-
BepcuteTy iMeHi Bacuns Credannka
(Yulia Kernyakevych-Tanasiychuk,
Doctor of law science, professor, head of
the department of judiciary, educational-
scientific law institute, Vasyl Stefanyk
Precarpathian national university)

MisKHApOaHI CTAHAAPTH NOBOAKEHH i3 3aCY/IKEHUMHU, 3aKPIIJIeHi y
MiKHaApOAHOMY NAKTI PO IPOMAASHCHKI Ta MOJITUYHI IpaBa.
(International Standards for the Treatment of Convicts, enshrined in
the 1966 International Covenant on Civil and Political Rights)

MixHapoJIHi HOPMATUBHO-TIPABOBI aKTH, 3rojJila Ha OOOB’S3KOBICTH
aKkuX HajaaHa BepxoBHoto Pajgoro Vkpainu, 3ailMarOTh HACTyIHE MICHS
Koncrurynii Ykpainm wmicue y cucCTeMi Kepeldl KPUMIHAIbHO-
BUKOHAaBYOTO TpaBa Ta  KPUMIHAJIbHO-BUKOHABYOI  MOJITUKU 1
XapaKkTepU3yIOThCA MPIOPUTETOM HAJl 3aKOHAMU Y KpaiHHU.

Y  MDKHapoJHMX  HOPMAaTUBHO-NPABOBHX  aKTax  3aKpIIUICHI
MDKHApOJIHI CTaHJAPTH TOBOJKEHHS 13 3aCy/DKEHUMHU. Y 3B’SI3Ky 3
IPOrOJIOMIEHHAM KypCcy YKpaiHM Ha MMOBEPHEHHS y CBITOBE IEMOKPaTUYHE
CIIBTOBAPUCTBO POJIb BIAMOBIIHUX MIKHAPOJIHUX aKTIB € HaJI3BUYANHO
BAXXJIMBOIO, a IMIUIEMEHTAIllI MIDKHApOJAHOTO 3aKOHOAABCTBA CIY>KUTh
«JIJAaKMYCOBHUM TanipueM» Mpu BU3HAYEHHI e(PEeKTUBHOCTI pedopMyBaHHS
KpPUMIHAJIbHO-BUKOHABYO1 CHUCTEMHU YKpaiHU 3 OrJsily Ha MDKHapOJIHI
opieHTUpH y cdepl MOBOKEHHS 13 3acyikeHuMH [ 1, c. 56].

CucteMol0 MDKHApOJHHUX CTaHAApTIB Yy cdepl MOBOKEHHS 13
3aCY/KEHUMM  HA3WBalOTh  CYKYIHICTh  BIAMOBIJIHUX  IPUHIIMUIIIB,
KOHBEHIIIH, peKOMEH Al Ta HOPM, IPUHHATHX HAa MI>KHAPOJHOMY PiBHI

12, c. 167].
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Y 1opuauyHIA JiTEpaTypl CHOCTEPIraeThCsl PO3MAITTA HAyKOBHUX
MO3UIIA 3 MPUBOAY KPUTEPIiB, HA OCHOBI SKMX MOKHA 3IIHCHUTH
KJ1acu(ikailito Mi>KHAPOJHUX CTAHIAPTIB MOBOJIKECHHS 13 3aCY/IKCHUMHU.

Ha Ham mnormisi, DOpeYyHO aHali3yBaTW  BIAMOBIJIHI MIXHapOJHI
CTaHJAapTH, BPAXOBYIOYM 1iX TOALT 3a cdeporo aii HAa BCECBITHI
(YHIBEpCaJIbHi), 110, SIK MPaBUJIO, MPUUMAIOTHCS B PE3yJbTaTl MisUIbHOCTI
Opranizamii O0’egnanux Hamit (mani — OOH) Tta 11 cTpyKTypHUX
M1JIPO3/IIIB, 1 periOHANIbHI (KOHTUHEHTAJIbHI), SIKI IPUMUMAIOTHCA B MEXKax
perioHaJbHUX MDKHApPOJHMX 1HCTUTYIIM, Hampukiaa Pamu €Bpomnu,
€sponericbkoro Coro3y. KpiM Toro, sik BCECBITHI, TaKk 1 PEriOHAJIbHI
MDKHApOAHI aKTH KIACU(IKYIOThCS Ha aKTH 3arajlbHOro Xapakrepy 1
CIELIANIBHOTO XapakTepy. MDKHAPOJHI aKTH 3arajlbHOrO XapakTepy He
MICTSITh CHEUIATIBHUX HOPM, W0 PErJlaMEeHTYIOTh IOBOJKEHHS 13
3aCyDKCHUMHM, aj€ B HMX IependayeHi CTaHAApTH MIOAO0 IpaB JIIOJAUHU
B3araji, siki CTOCYIOThCSI M 3acy/KeHUX. MiKHApOAHI aKTH CIEIiaJbHOIrO
XxapakTtepy O€3M0Cepe/IHhbO CIPSMOBAaHI Ha BCTAHOBJICHHS CTaHIAPTIB
MOBOJKEHHS 13 3acykeHuMu [1, c. 56-57].

MixHaponHi HopMmaTuBHO-paBoBHX akth OOH  3akpimioTh
HaWBaXJIMBIIII IIpaBa Ta CBOOOU JIIOAUHM, B TOMY YMCI1 3acymkeHoi. [{o
ocHoBHMX akTiB OOH 3arajmpHOro xapakTepy pa3om 13 3arajibHOIO
AekJapanieo npaB JoauHu 1948 poky Hanexxuth MIDKHApOAHUN MaKT
PO TPOMAJISHCHKI Ta MOJITUYHI npaBa 1966 poky (mani — Mi>xkHapOHOTO
MAaKTy).

Y 4. 1 crarri 6 MDKHapOJHOTO TMAKTy 3aKPIILIIOETHCS HEBIA €MHE
IPaBO KOXKHOT JIFOAWMHU HA XKUTTSI, O BIAITPA€ BAXKIMUBY POJIb Y KOHTEKCTI
CKAaCyBaHHS NTOKAPAHHS Y BUTJISAJII CMEPTHO1 KapH.

Crartsa 7 MixkHapogHOTO TAKTy mepeadayvae, mo: «HIKOTO HEe MOXKe
OyTM TMiAJaHO KaTyBaHHIO YW JKOPCTOKOMY, HEIIOJChKOMY a0o
NPUHUKYIOYOMY T1JIHICTh MOBOXKEHHIO YM MokapaHHio» [3], ay u. 1 cT.
10 MixxHapOoIHOTO TAKTy 3a3HAYA€THCH, 10 «BC1 0COOM, M030aBieHI BOJII,
MarTh MPaBO Ha TYMaHHE MOBOJKEHHSI 1 MTOBaKaHHS T1HOCTI, BJIACTUBO1
moJChKii  oco0i» [3]. HaBemeni HoOpMH  BioOpakalOTh  3MICT
OCHOBOIIOJIO)KHOTO TMPUHIIMIY I[OBard A0 MpaB 1 CBOOOJA JIOJUHU Yy
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MpoIeCi BUKOHAHHA-BIAOYBAaHHS TIOKapaHb, SIKUM 3aKpIIJICHUH Y
KpumiHanibHO-BUKOHABUOMY KOJIEKC1 Y KpaiHM.

VYV pe3ynbTari aHami3y IMOJ0KEeHb MIiKHApOJHOTO IIaKTy MOJXKHA
3pOOMTH BHUCHOBOK, III0 MHUTaHHSA 3a0e3MeueHHs IMpaB Ta CBOOOJ
3aCyIKEHUX 0C10 MPOXOJAUTHh YEPBOHOIO HUTKOIO MO HOTO TEKCTY.

binbiie Toro HopMma, 3akpimieHa y 4. 3 ¢r. 10 MixkHapoIHOTO MaKTy
npo Te, mo: «lleHITeHIlapHOI CUCTEMOIO TMepeAdavyaeTbCsl PEeKUM s
yB’S3HEHUX, ICTOTHOIO METOI0 SIKOTO € I1X BUIIPABICHHS 1 COLlaJIbHE
MEPEBUXOBAHHs» [3] BCTAHOBIIOE OpIEHTUPU Uil  (PYHKI[IOHYBaHHS
HaI[lOHAJIPHOI ~KPUMIHAJbHO-BUKOHABYOI CHUCTEMH Ta 1i MOJAIbIIO]
ryMaHi3arii.
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Mepreab MukoJga Pyciianosuy,

acmipaHT HaBYaJIbHO-HAYKOBOTO HOPUINY-
HOTO 1HCTUTYTY lIpuKapnaTcbKkoro HalioHa-
JBHOTO  yHIBepcuTeTy 1MeHl  Bacuis
Credanuka, cynnsa ['anuipkoro pailoHHOTO
cyny IBano-dpaHKIBChKOiI 00J1aCTi

(Mykola Merdgel,

graduate student of the educational-
scientific law institute, Vasyl Stefanyk
Precarpathian national university, judge of
the Halych district court of Ivano-Frankivsk
region)

CMepTHa Kapa sIK BU/I IOKAPAHHSA B KOHTEKCTI PAaBa HA 'KUTTH 32
MisKHApPOAHUM NAKTOM PO IPOMAASHCHKI Ta MOJITUYHI npaBa 1966
POKY.

(The Death Penalty as a Punishment in the Context of the Right to
Life under the 1966 International Covenant on Civil and Political
Rights)

MixHapoaHUIl MaKT PO TPOMAASHCHKI Ta MOMITHYHI mpaBa 1966
poky (mam — MDKHapOJHHMI TMAaKT) € OJHUM 3 HaWBaKIMBIIIAX
HOPMATUBHUX JOKYMEHTIB, IPUHUHATUX B paMKax MisyibHOCTI Opranizarii
O0’eqnanux Harrii.

[leil MI>KHApOJHUM HOPMATHMBHO-IIPABOBUI aKT 3aKPIILIIOE KAaTajaor
OCHOBHHX IMpaB JIOJIUHU, Yy TOMY YHCII MICTUTh HOPMH, IPHUCBSYECHI
OCHOBOITOJIOKHOMY TIPaBy JIIOJIMHU — NpaBy Ha XUTTI. Tak, y 4 1. cT. 6
MiXKHapOAHOTO MAKTy 3a3HaydaeThes, mo: «IIpaBo HaA )KUTTS € HEBiA €MHE
mpaBo KOXHOI JroauHu. Lle mpaBo oxopoHsieTbcss 3akoHOM. HixTo He
MO>€ OyTH CBaBUIbHO M030aBICHUMN KUTTs» [1].

[Ipu oMy cilijl 3ayBaXkKuTH, 11O 1€ paHille y 3arajbHill Jeknapaii
npaB joauHu 1948 poky, y cr. 3 nmependayanocs, mo: «KoxHa noauHa
Mae€ MpaBo Ha KUTTH...» [2]. Tomy HOpMa MiKHApPOIHOTO MAKTy € MO-CYTi
JeTaIi3aIle€l0 MPaBOBOTO PEryTIOBaHHSA Ta MOCTIJOBHUM IPOJIOBKEHHSIM
MPaBOBOI0 3aKPIIJICHHS 1ILOTO HEB1JI’€MHOIO MpaBa KOXKHOT JIFOAUHHU.
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Ha 3a0e3neueHHss mnpaBa Ha JKATTA cOpsMoBaHui Jpyrui
(dakyJIbTaTUBHUN TPOTOKOJ 0 MIKHAPOIHOTO MAKTYy MPO TPOMAJISIHCHKI 1
MOJITHYHI MpaBa, 10 CTOCYEThCSI CKacyBaHHS cMepTHOI Kapu 1989 poky,
ne y 4. 2 cr. 1 BuzHaueHo: «KoXHa JepkaBa-y4yaCHMIIS BXKUBAE BCIX
HEOOXITHMX 3aXOJIB MJisi CKacyBaHHs CMEPTHOI Kapu B MekaxX CBOEI
opucauKIiN [3].

Y KOHTEKCTI HaBEICHUX BUIIE MOJI0KEHb MIXKHAPOIHUX aKTIB TTOCTAE
MUATAHHS PO MPABOMIPHICTH 3aCTOCYBaHHS CMEPTHOI Kapu SIK BUIY
MOKapaHHS.

CborojHi CMEpPTHY Kapy HE MNpakTUKylTh MoHaa 100 kpail.
Ocranni, xT0 BigMoBuUBCs — Kazaxcran, Manaizisa, KamidopHis,
Mouromnisi, ['Baremana 1 ['Bines. Maiixke 40 kpaiH BUKOPUCTOBYIOTh TIJIbKU
y BKpail TSOHKKHUX 37104nHaX. Ale € mpubauszHo 50 nepxkan, y SKUX CMEpPTHA
Kapa — 1€ Te came, 110 JoBiuHe yB’si3HeHHs: SnoHisa, KyseiT, Ipan, Ipak
ta JliBig [4].

CwmeptHa kapa y Crionyuenux Illtatax Amepuku (gani — CIIIA) noci
no3BoiieHa y 27 mratax [S]. [Ipore 1 nunusg 2021 poxky Min’toctom CIHIA
OyJi0 3ampoBaJP)KEHO THUMYACOBUM MOpATOpidi HAa CMEPTHY Kapy Ha
(denepanbHOMY PIBHI 3 METOIO TIEPETJIsily MOJITUKHU BIIOMCTBA Y 11l cepi
[6].

Cepen kpain €Bpornu Ta IleHTpanbHOi A3ii 1€l BUJ MOKapaHHS
30epiraeTbcs Jidile y 3akoHogaBcTBl PecnyOniku binopycs. CwmeptHa
Kapa BUKOHYEThCS Y€pe3 pO3CTPLIL.

[Ipu upomy €Eponelicbkuii Coto3 (mam — €C), Opranizamisa 3
Oe3rneku 1 CHiBpOOITHUITBA B €BpOII 3aCy/KYIOTh 3aCTOCYBaHHS
NOKapaHHs y BUJI cMepTHOI Kapu y Pecniyoumimi binopych Ta 3akiIMKarOTh
YXBaJIUTH PIlIEHHS Npo ii ckacyBaHHs. Ak 3asaBuB nocon €C y pecrnyOmi
binopyes Hipk I[y6ens: «CBit chopMyinoBaB [I0)KHUHY BaroMux
apryMeHTIB MPOTU CMEPTHOI KapH, TOMY, MOPsiA 3 TOPTYpaMu 1 pabCTBOM,
BOHAa Mae OyTu O€3MOBOPOTHO BHKJIIOUEHA 3 CHUCTEM IMPABOCYIIA YCiX
CIIJIBHOT, BKJIIOYHO, 3BUYANHO, 1 O1710pyChKOI» [7].

3 HaBEJIEHOr'0 BUIIE, MOYKHA 3pOOUTH BUCHOBOK, 1110 B ITUB1I130BaHUX
KpaiHax B)Ke€ JaBHO CKacoBaHa CMEpTHA Kapa, a y 0ararboX IHIIUX —
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CIIOCTEPITa€ThCsl TO3UTHBHA TEHJACHINS N0 1i cKacyBaHHS abo xoya O
HaKJIaJICHHS MOPAaTOPit0 Ha ii 3aCTOCYBaHHS.

Tomy, sik 0aunmo, MUTAaHHS 3aXHCTy 3ajJiekiaapoBaHoro me B XX
CTOJIITTI TIpaBa Ha >KUTTS HE BTPAYa€ CBOE€ AaKTYaJIbHOCTI 1 CBOIM
I'YMAaHICTUYHUM 3MICTOM MPOHU3YE BC1 CPEPH KUTTS, Y TOMY YHCIl chepy
MPU3HAYCHHS Ta BUKOHAHHS TTOKApaHb.
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HenuiiBoga JIronmusia IBaniBHa,
perioHaJIbHUM MPEJICTaBHUK
YTOBHOBa)XKEHOT'O Bepxosnoi Pamn
Ykpainm 3 mnpaB JroauHU B IBaHO-
®paHKiBCHKIM 001aCTI

(Lyudmyla Nepiyvoda,

regional representative of the Ukrainian
Parliament's Commissioner for human
rights in lvano-Frankivsk region)

IIpaBo Ha moBary a0 riTHOCTI: 0COOJIUBOCTI peaJi3zauil B YKpaiHi
crarti 7 MIZKHAPOAHOIO MAKTA NP0 I'POMAJAAHCHKI I MOJITHYHI IpaBa.
(Right to Respect for Dignity: Peculiarities of Implementation in
Ukraine of Article 7 of the International Covenant on Civil and
Political Rights)

HeBia'eMHe mpaBo KOXKHOI JIFOJJMHU HA KUTTS HEPO3PUBHO MOETHAHO
3 1l mpaBoM Ha MIOACBKY TrigHicTh. Koucturyuiiauit Cyn Ykpainu
HAroJIoNIy€e, L0 JIOACHKY TIJIHICTh HEOOXIHO TpaKTyBaTH $K IPaBo,
rapanToBane crtarrero 28 KoHcrutyiii YkpaiHw, 1 SIK KOHCTUTYIIHHY
IIHHICTh, SIKa HAIOBHIOE CEHCOM JIOJICbKE OYyTTs, € (yHJIaMEeHTOM IS
yCIX 1HIIUX KOHCTUTYLIMHUX MpaB, MIPUIOM BU3HAYEHHS iX CYTHOCTI Ta
KPUTEPIEM JIOMYCTUMOCTI MOXJIUBUX OOMEXKeHb Takux mnpaB. HaBemeHe
OTIOCEPEAKOBAHO TMIATBEPIKYEThCSA YHIKAIBHUM 3HAYEHHSAM JFOJCHKOI
rigHocti B KoHnctutyuii Ykpainu, 3a sikO, 30KpeMa, JIOAUHA 11 KUTTA 1
3I0POB’s, YECTh 1 TIHICTh BU3HAIOTHCA B YKpaiHi HAUBHUIIOIO COIIaIbHOIO
[IHHICTIO (YacTWHA mepia ctaTTi 3); yci JIOAU € BUIbHI 1 PIBHI Y CBOIM
riAHOCTI Ta mpaBax (ctarTsa 21); KOXKEH 3000B’S3aHUNA  HEYXWJIBHO
noaepxyBatucs Konctutyii YkpaiHu Ta 3aKOHIB YKpaiHHM, HE MOCATaTH
Ha TIpaBa 1 CBOOOJM, YECTh 1 TIJIHICTh IHIIMX JIIOAEH (YacTWHA mepIa
CTaTTi 68).

KaTyBaHHS YW >KOpPCTOKE, HEIOJChKE YW Take, M0 MPUHIKYE
T1JIHICTh MOBOJIKEHHS, € TAHEOHUM SIBUIIIEM CYy4acCHOI'O CBITY. YTPOJOBXK
0aratboX JECATHIITH MI)KHAPOJIHA CIIUIBHOTA HAMAra€eThCsl PO3B’°SI3aTH 1[I0
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nmpobsieMy, TpuUHMalOud pi3HI TPaBOBI aKTH 3 MHTaHb MOPOTHIIT
KaTyBaHHSM Ta CTBOPIOIOYHM BIJIMOBIJIHI 1IHCTUTYIIOHAIbHI MEXaHI3MHU, SIKI
MaroTh 3a0€3MEeYUTH BUKOHAHHS LIUX (PYHKIIIH.

AOcontoTHa 3a00poHa KaTyBaHb € IMIIEPATUBHOIO HOPMOIO
MDKHApOJAHOTO TIpaBa, 1, SK TMOCTIMHO MIAKPECTIOE y CBOIA MPaKTHIl
€Bporneiicbkuii Ccyn 3 TMpaB JIIOJUHU, - «BiAoOpaxae OJHY 3
dyHIaMEHTaIbHUX [IHHOCTEH IEMOKPATUYHOTO CYCIIbCTBAY.

CrangapTu 3a00pOHM KaTyBaHb OTPUMAIIM HOPMATUBHE 3aKPITLJICHHS
y MOJIOXKEHHSIX CcTaTTi 5 3arajabHOi JeKjiapailii 3 mpaB JIOJAUHU, CTATTI 7
MixXHapOJHOrO TMaKTa MpO TPOMAJISHCHKI 1 MOJITHYHI MpaBa, CTATTi 3
KonBeHIli Mmpo 3axucT nOpaB JIOAUHUA 1 OCHOBOIIOJOXHUX CBOOO/,
Kongeniii OOH npo 3a00poHy KaTyBaHb Ta I1HIIMX HEIIOJICHKHX, YU
TaKUX, 110 MPUHUKYIOTh TJHICTh, BUJIB MOBOIKEHHS YK MOKApaHHS BIJ
10 rpynus 1984 poky.

[lopiBHSIHO HOBUM MIiAXOJIOM, SIKMM, MPOTE, BXKE JOBIB CBOIO
€(EeKTUBHICTh Yy HampsiMi 3amoO0iraHHs KaTyBaHHSIM Ta >KOPCTKOMY
MMOBOJIPKEHHIO, € HAI[IOHAJIbHUN NMPEBEHTUBHUN MexaHi3M (mani — HIIM),
nependaueHnit dakyabTaTUBHUM MPOTOKOJIOM 10 KoHBeHIli mnpoTu
KaTyBaHb Ta IHIIUX KOPCTOKUX, HEMMOACHKUX a00 TaKUX, IO HPUHUKYIOTh
TiHICTh, BHUJIB TOBOJKCHHS Ta TOKapaHHA, SKUN Oyno npuitHATo 18
rpyaHs 2002 poky.

HIIM — ne cucrema peryjsipHUX BIJBIYyBaHb, L0 3A1HCHIOIOTHCS
HE3aJIC)KHUMM MDKHApPOJHWMHU Ta HAI[lIOHAJIbHUMH OpraHaMH, MICIb, 1€
3HaXOSIThCA TT030aBJIEHI BOJII OCOOM, 3 METOIO HEJIOMYILEHHSI KATYBaHb Ta
IHIIINX >KOPCTOKMX, HEIIOJCBKUX OO0 TaKuX, II0 NPUHWXKYIOTh TiAHICTD,
BU/I1B TTOBOJIPKEHHS Ta MTOKapaHHS.

3anpoBa/PKEHHS] CUCTEMM pPETyJISIpPHUX, HE3JICKHUX BiJBITYyBaHb
OyIb-SIKOTO MICIIS, IO TMepedyBae IiJ HOPUCIUKINEID Ta KOHTPOJEM
JepKaBH, ¢ YTPUMYIOTHCS UM MOXKYTh YTPUMYBAaTUCA O0COOM, 1M030aBJICH1
BOJI1, 32 PO3MOPSKEHHIM JIEPKABHOTO OPraHy 4M 3a HOTro BKa3iBKOIO, a00
3 MOro BiJioMa Y MOBYA3HOI 3rO/IH.

Jlo moBHoBaxxeHb HIIM Hanmexuth O€3NEperKoaHUM AOCTYI 10
OyIb-SIKOTO  MICIII HECBOOOAM, BiABIAyBaHHA 0€3 TMOMEPEIHHOTO
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MOBIZIOMJICHHSI TIPO Yac 1 METy BiJBiAyBaHb, BIJICYTHI OOMEXEHHS B
KUIBKOCT1 BiIBIlyBaHb, JIOCTYIl 10 OYJlb-sKOi 1HQoOpmaIllii, MOXKIUBICTh
MPOBEJICHHST KOH(Pi1EHIHUX Oeci Ta ONUTYBaHb OCi0, sIKi MepeOyBaroTh
y MiCIgX HecBoOOJM 3a YMOB, IO BHUKIIYAOTh MOXIJIMBICTh
MIPOCITYXOBYBAHHS UM T1JICTyXOBYBAaHHS.

B Vkpaini ¢ynkuii HIIM noknagaroTeess Ha YTOBHOBAXKEHOTO
BepxoBnoi Pagm VYkpaiHu 3 mnpaB JIFOAVWHM, SKUM 3alPOBAKECHUAU Yy
dbopmati «OMOyacMaH +», 110 Iepeadadae 3A1HCHEHHS MOHITOPUHIOBHUX
BI3UTIB JIO0 MICIIb HECBOOOAW IpalliBHUKaMU O(dicy YIIOBHOBa)XKEHOIO
CIIJIBHO 3 aKTUBICTAMHM TPOMAJSIHCHKOTO CYCHUIbLCTBA (MOHITOpamMu -
oco0aMu, sIKI BUCIOBWIM OaxaHHA OpaTh y4acTh Y MOHITOPHHTOBHUX
BI3UTaX ¥ MPOMILIM BiANOBIAHWM B101p Ta HaBYaHHA. Lle mroam pizHUX
npodeciit: JmiKapl, BYHTEIl, COMIaNbHI MPAIIBHUKH, IPEACTaBHUKHU
IPOMAJICBKUX OpraHizallii TOIIO).

Jlo, Tak 3BaHMX, MiCllb HECBOOOJIM 3aKOHOJABCTBO BiAHOCUTH OY/ib-
AK€ MiCIIe, 110 3HAXOAUTHCSA Mij] FOPUCAUKIIIEIO Ta KOHTPOJIEM JIEpIKaBH, 1€
YTPUMYIOTBCA YA MOXKYTh YTPUMYBATHCS OCOOHW, 1M0O30aBJ€HI BOJII, 3a
PO3MOPAIKEHHSIM JIEPAKABHOTO OpraHy 4u 3a WOro BKa3iBKOO, a00 3 Moro
BIJIOMAa YW MOBYA3HOI 3roju. [HIIMMU CcIOBaMM — 1€ JIep’KaBHE YU
IpUBAaTHE MICIIE YTPUMaHHS OCOOU, 3a HaKa3oM OyJb-sIKOTO CYJIOBOTO,
aAMIHICTPATUBHOTO 4YM IHIIOrO OpraHy, fke I ocoba HE Mae TMpaBa
3UIUIIATHU (TOKWUHYTH) 32 BJIACHUM Oa’KaHHSIM.

B Vkpaini micus HecBoOoau mnepeOyBaroTh y mignopsiakyBaHHi 10
nepkaBHUX opraHiB: HamioHanbHa momimig (130JISITOPU  TUMYACOBOTO
TPUMaHHS, BIJIIIKK MMOJIIii), MiHiCTepCcTBO IOCTUIN (CiIia4il 130TOPH,
YCTAaHOBM BUKOHAHHS MOKapaHb), MIiHICTEpCTBO COIIaIbHOI MOJITUKU
(IuTs4l OyJIMHKU-1HTEPHATU, TPUTYIKHU JUIsl JITEH, TCUXOHEBPOJIOTIUHI
iHTepHATH), MIHICTEpPCTBO OCBITH 1 HAayKW (IIKOJU-IHTEpPHATH, AUTAUL
Oynuuku), MinicTrepcTBO  000pOoHM  (TaynTBaXxTH, JUCHHUILIIHAPHI
OatanbiioHM), MIHICTEPCTBO OXOpPOHU 3J0pPOB's1 (TICUXIATpUYHI Ta
TyOEpKyJIbO3H1 JiKapHi, XOCHICH, HAPKOJOTI4H1 AUCHaHcepH), Jlep:kaBHa
MPUKOPJIOHHA CiIyk0a (MYHKTH TUMYacOBOTO TPUMAHHSA, CHEIIAJIbHI
NpUMIIIEHHS I aaMiH. 3aTpuMaHux), JlepkaBHa MirpaiiiiiHa ciayxo0a
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(MyHKTH THMYacOBOTO po3MilieHHs ObkeHIiB), JlepxkaBHa cyaoBa
aaMiHicTpamiss (Cyau — Kamepud g OOBUHYBaueHUX (MIJACYJIHUX),
3acykennx)), Cnyxba Oesmeku VYkpaiHm  (130J9TOp THMYacOBOTO
TPUMAaHHS).

[Tin wac mMouitopunroBux Bi3uTiB HIIM 30upaethcsi iHpopmariio
po Te, IO B1I0YBAETHCS B MICIAX HECBOOOM, aHAI3Y€EThCS CUTYAIllsl Ta
MOPIBHIOETHCS 31 CTaHJIapTaMU TYMAHHOT'O TTOBOJKEHHS, CTBOPIOIOTHCS
MPOCYBAIOTHCSI PEKOMEHAAIlli 3 YCYHEHHS CHCTEMHMX IOPYIIEHb MpaB
JIOJIMHU B IUX MICISX.

3a pesynpraramu  Bi3uTiB  HIIM  ckiamaroTbest  3BiTH  Ta
HAJACWJIAIOTBCS AaKTU pearyBaHHsA YIIOBHOBaXXEHOro BepxosHol Panu
VYkpaiHnu 3 npaB JIOJUHU 3 BUKJIAJCHHIM PEKOMEHAAIINA 110JI0 YCYHEHHS
BUSBJICHUX TMOPYIIEHb TpaB 1 CBOOOJA JIOJUHU OpraHaMu Jep>KaBHOI
BJIAW, MICIIEBOTO  CaMOBPsAyBaHHS, OO €JHAHHSIMH  TPOMAJISH,
MIMPUEMCTB, YCTAHOB OpTaHizallii He3aJekXHO BiJ (OPMHU BJIACHOCTI, iX
MOCaJIOBUMHU Ta CITYKOOBUMH 0COOaMMU.

Bizutnu HIIM € Bkpail BaXJIUBUMH, ake AalOTh MOKJIHUBICTh
Mo0aYuTH, M0 BIIOYBAETHCS 3 TPAaBAMU JIIOJIMHU B 3aKPUTUX YCTAHOBAX.

BaxnuBy poisib y 1IbOMY MpoOIlEeCi BIAITPAaIOTh MUCHMOBI 3BEPHEHHS
IPOMAJISH, iXHIX POJAUYIB, SIKI € OJHUM 13 JDKEpesl OTpuMaHHs 1H(opMallii
PO CTaH J0JepKaHHs MpaB 0ci0, sIKi nepe0yBarOTh y MICIAX HECBOOOAM.

3a 11 micamis 2021 poxy a0 YmnoBHoBaxkeHoro BepxoBhoi Panu
VYkpainu 3 npaB JroauHu 3BepHyJioca 3 410 ocid 3 MOBIAOMIIEHHAMU IIPO
MOPYIIEHHS MpaB JIOJWHU B MICIIX HecB0OOoaM, 1110 Ha 10% OinbIe HIXK Y
2020 poi (3 154) Ta BaBiui Oiibie HixK y 2019 poui (1 775).

80% TakuMx CKapr CTOCYIOTBbCS TIOPYILICHHS MpaB JIIOJAHU B
yctanoBax JIKBC Ta wmemuunmx 3akmamax [[O3 JKBC, ski
nignopsiakoBani MiHictepcTBy rocTuilli Ykpainu. Haituacrime ckapru
I0JI0 TOPYIIEHHS TpaB YTPUMYBAaHUX OCIO CTOCYIOThCA HEHAJICKHHUX
yMoB TpuMaHHs (45%), HOpylIeHHS IpaBa Ha OXOPOHY 3J0pOB’S Ta
MeJIUYHY aonomory (45%).

3 MeTo0 3a1o0iraHHs KaTyBaHHSIM, )KOPCTOKOMY, HEJTIOJICBKOMY a00
TaKOMY, 1[0 MPUHUKYE TIAHICTH MOBO/KEHHIO YW MOKApaHHIO, B paMKax
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HIIM, VYmnoBroBaxenuit BepxoBHoi Pagu VYkpainum 3 mnpasB Jnr0auHU
MOCTIHO 301IbIIY€ KIJIBbKICTh MOHITOPUHTOBUX BI3UTIB /O MICIb
HecBoOou ycix tumiB. Y 2020 poui B ymoBax manjaemii COVID-19 ne
MPUMIUHWINCS TaKl BI3UTU Ta HABITh 30UIBIIEHO iX KUIBKICTh MOPIBHSIHO 13
2019 poxom Ha 15% (711 Ta 815 BiAMOBIAHO).

VYkpaina yBidinuia A0 TMSTIPKA — €BPONMEUCHKUX — KpaiH, sKi
MPOJIOBXKYBAJIM BI3UTH JO MICIb HECBOOOAM 3 METOI0 MOHITOPUHTY
JOTPUMaHHS MpaB 1 cBOOOJ JIOJUHU 1 TPOMAJIHMHA B YMOBAX MaHAEMil
KOpOHaBIpycHO1 1H(DeKIii. €BponelChKUN KOMITET 3 IUTaHb 3ar00iraHHs
KaTyBaHHSIM YM HEJIOJCbKOMY ab0 Takomy, IO MPUHUXKYE TI1IHICTb,
MOBOKEHHI0O 4W TokapanHio Ta I[limkomiter OOH mnpotu karyBaHb
BII3HAUWJIM  JIOCBIJ  IHCTUTYLII  YTMOBHOBa)XXEHOTO B  pealizalii
HaIllOHAJILHOT'O MPEBEHTUBHOIO MexXaHi3My B ymoBax naujemii COVID-19
K TIO3UTUBHHUH, M0 BigoOpaxkeHO y €Bponelicbkomy iHhOpMaIiiHOMy
OroJIeTeHI.

Y 2021 poumi HIIM-Bi3utamu oxomneHo 25% Bl yciX MicClb
HecBoOoau (3 753), moO € HaWBUIIUM TIOKa3HUKOM 3 MOMEHTY
BIPOBA/)KEHHSI HALIOHAIIBHOTO MPEBEHTUBHOIO MEXaHI3My B YKpaiHi. 3a
11 micsuiB 2021 poxky mpoBeeHO 958 MOHITOPUHTOBUX BI3UTIB JI0 MICIIh
HECBOOO/IM YCIX THUITIB.

[lopymienHs mpaB JIOJUHM BUSBISIOTBCS Y  99%  00’€kTiB
MOHITOPHHTY, 30KpeMa Ha OXOpPOHY 3JI0POB’S Ta MEIUYHY JOTOMOTY
(95%), rigai ymoBu TpumanHHa (90 %), 3axuct BII KaTyBaHb Ta
*KopcTokoro nmopoxeHHs (40%).

3a 3BEepHEHHSIMH Y IOBHOBaX€HOTO BepxoBHoi Pann Ykpainu 3 mpas
JIOIMHU JI0 MPABOOXOPOHHUX OPraHiB II0JI0 MOPYIICHb MpaB JIOJUHU B
MICIISIX ~HECBOOOJM pO3MOYaTO JIOCYJAO0BE PO3CIITyBaHHSI Yy 30
KpUMIHJIBHUX MTPOBaKEHHAX. [0 opraHiB JAep:KaBHOT BJIaIM HAMIPaBJICHO
2 371 nuct 3 peKOMEHJAIISIMU 11010 YCYHEHHS HEJIOMIKIB, SIK1 MPU3BOISIThH
710 TIOPYIIEHb MpaB 0Ci0 B MiCIISIX HECBOOOIH.

B Mexax 3/11iICHeHHS] mapJIaMEHTChKOT0 KOHTPOJIIO 32 JI0/IEPKAHHIM
KOHCTUTYLIMHOTO TIPaBa JIOJIMHMA HA 3aXUCT BiJl KaTyBaHHS, )KOPCTOKOTO,
HEJI0JACHKOT0 a00 TaKoro, M0 MPUHIKYE i1 T1AHICTh, TMOBOHKCHHS YU
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MOoKapaHHs, Ta peanmizaiii ¢GyHKIII HAIlOHAJIBHOTO IPEBEHTUBHOTO
MeXaHi3My YToBHOBaxeHHil BepxoBHoi Pagu Ykpainu 3 npaB jgroauHu
MPOJIOBXKYE TMPHUHIMIIOBO pearyBaTh Ha KOXXEH BHABICHUU (akT
(G13UYHOTO YM TCUXIYHOTO HACWIUIS BIAHOCHO OCIO, siKi mepeOyBaroTh Y
MICLSIX HECBOOOIH.

CnucOK BUKOPHUCTAHUX JIZKEPeJT
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IHankeBu4 IBan MupoHoBuy,

JOKTOP IOPUANYHUX HAYK, podecop kadeapu
KOHCTUTYIIIHHOTO IpaBa Trajlly3eBUX IUCIIH-
IUTIH HAI[IOHAJIBHOTO YHIBEPCUTETY BOJHOIO
rocrnojiapcTBa Ta MNPUPOJIOKOPUCTYBAHHS (M.
PiBHe).

HaykoBuil KOHCYJBTaHT HEHTPY AOCIIIKEHHS
KOHCTUTYIIHHOI tocTuili [Ipukapmarchkoro
HalllOHAIBHOTO  YHIBepcutery  iM.  B.
Credanuka.

(Ivan Pankevych,

Doctor of law science, professor of the
department of constitutional law of branch
disciplines of the National university of water
environmental (Rivne). Scientific consultant
of the Centre for the study of constitutional
justice, Vasyl Stefanyk Precarpathian National
University)

IIpo0saemu peasnizanii BUOOPUMX MPAB IPOMAJASH Y KOHTEKCTI
MIizKHAPOAHOI0 MAKTY MPO I'POMAJIAHCHKI Ta MOJITHUYHI IpaBa.
(Problems of realization of citizens voting rights in the context of the
International covenant on civil and political rights)

B ngeMokpatudHOMYy CYCHUIBCTBI ICHY€E TOCTIMHUM  HampsM
IisTbHOCTI — (DOpMYBaHHSI CTPYKTYp Biaau. [lo3utuBHA puca BUOOPIB SIK
MOJIITUKO-TIPABOBOTO 1HCTUTYTY MOJISATA€ B TOMY, IO CaMe 3a JI0IOMOT'0I0
HapOJIOBIAJS PEalli30BY€ThCSl CTAHOBJICHHS! OPTraHiB Jep>KaBHOI BIIaJId Ta
MICLIEBOTO caMOBpsiyBaHHs. OTke, BUOOPU € OJIHIEIO 3 HAWBAKJIMBIIIUX
GyHKIIA HapOJOBIAI4. 3a3HAUYMMO, 110 BHOOpHM BIIOYyBaJIMCS WIE 3a
NEpPBICHUX YaciB, KoM oOupanu BOXAIB. OnHak mi3Hile BUOOpYa
npoleaypa craia Ouibin ckiaaHoro 1 HanpukiHii XVIII cTomitrs Oyio
CTBOPEHO KJIACUYHY TE€OPit0 BUOOPIB, TOJIOBHUMHU PUCAMU SIKO] €:

— HApOJHUMN CYBEPEHITET, AKUU € KEPESIOM JepKaBHOI BIAIH;
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— JIeJIETyBaHHsI HAJIC)KHOI HApOJOBI1 BJIaJM CBOIM IPEJACTaBHUKAM,
00paHUM Yy IPOIIECi IEMOKPAaTUUYHUX BUOOPIB;

— KOXXKHUM MPEACTABHUK OpPraHy 3aKOHOJIABYOl BIIAAY NPEICTABIISE
HapojJ y ULUIOMY, a HE JIMIIe TOW BUOOpPYMU OKPYr y SIKOMYy BiH OyB
oOpaHuUM; TMPEJACTABHUK TOBHHEH OYTH HE3aJeKHUM BiJ BUOOpPIIB Yy
BUKOHaHH1 CBOiX 00OB’SI3KIB.

Bapto moroguTucs 3 ayMKOIO MpO T€, IO HUISXOM BHOOPIB HAPOJ
BIJIIa€ CYBEPEHHY BJAJy CBOIM MpPEJACTaBHUKAM, TOMY III0 HapoOJ €
CyBepeHHHM Hociem Biaau [1, c¢. 3-4]. Bubopu BigoOpaxkarTh THII
MOJITAUYHOI CUCTEMM Ta 0e3MocepelHbO Ha HbOro BILUIMBAIOTH. Illnsxom
BUOOPIB JIENIETYEThCS HE TUIBKU MPABO CYBEPEHHOI BIaAM Y BHU3HAUCHUX
Konctutyuiero Mexax. JKoJHy TiIKy BiIagud HE MOYKHA BBaXKaTU HOCIEM
HapOJHOTO CYBEPEHITETY, OCKUIBKA MPUHUKN MOy BJIaJd HE JTI03BOJISIE
KOHIICHTPYBAaTH HMOro y pyKax OJHI€E]T O0COOM YW OJHOTO OpraHy Biaju.
[TapnameHT Ta Mpe3uAEHT MOXKYTh PEali30ByBaTU BIACHI KOHCTUTYLIIHI
MMOBHOBAXECHHS y BHM3HaueHUX y KOHCTUTYIII Ta 3aKOHOAABCTBl YKpaiHu
Mexkax. BuOopu BUKOHYIOTH HU3KY BaxxauBux (yHkuii. [lepemycim, sik
3a3Hadyae O. JlaBpMHOBHY, BOHM [alOTh 3MOTY JIETITUMI3YBaTH BIIANYy.
OcHOBHa O3HaKa JEMOKpAaTUYHOI BJIagd — 11 BUCOKUH PIBEHb
jeriTumizanii, a BUOOpH — 11e 3acio ii oTpumanus [2, c. 3].

3a JOMOMOrorw BUOOPIB HApOJ BU3HAYAE CBOIX MPEJACTABHUKIB Ta
JeJIerye iX 3 METOI BHUKOHAHHS MOTO CYBEpEHHMX MpaB. Y Takuil crocio
peani3oByEThCA OJHE 3 HaWBAXJIMBIIIMX TMpaB JIIOAUHU. 3arajibHa
JeKapailist mpaB JoauHu 1948 poky y crarti 21 BCTaHOBIIOE, IO KOXKHA
JI0IMHA Ma€ MpaBo OpaTd ydyacTh B YIPABIIHHI CBOEK KPaAiHOIO
Oe3nocepelHbO ab0 Yepe3 BUILHO O00paHUX TMpeacTaBHUKIB. KoxkHa
JI0IMHA Ma€ TMPaBO PIBHOTO JOCTYIY MO JAEpKaBHOI CIY>KOM y CBOIii
kpaini. Bosst Hapogy moBuHHA OyTH OCHOBOIO BJAAd YPSIy; LSl BOJIS
MOBMHHA BUSBISATUCS Yy NEploANMYHUX 1 HedabcudiKoBaHUX BUOOpaAX, SIKi
NOBUHHI TMPOBAJAUTUCH TpPHU 3arajbHOMY 1 PIBHOMY BHOOpPYOMY IIpaBi
[UISIXOM TAEMHOTO TOJIOCYBaHHS a00 X uepe3 1HII piBHO3HA4YHI (popmu,
o0 3a0e3MmeuyroTh cBOOOy rojocyBaHHs [3]. ¥V mii crarri 3arajibHOi
JeKJIaparlii BijoopakeHo BHOOpH sk 3aci0 jeritumizarii Biaagu. [ToxiOnmit
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norsig MicTuThbes y [IpoTokoni mo KoHBeHIIil mpo 3aXycT MpaB JIOAUHU 1
OCHOBOMOJIOKHUX CcB000J 1950 poky, cTarts 3 SKOro BCTAHOBIIIOE, IIO
Bucok1 JloroBipHi CTOpoHU 3000B’SI3YIOTHCSI TPOBOJUTHU BIJIbHI BUOOPH 3
PO3YMHOIO MEPIOIUYHICTIO HIISTXOM TAEMHOTO TOJIOCYBAaHHSI B YMOBaXx, sIKi
3a0€3MeuyIoTh BUIbHE BUPAYKEHHS TYMKH HapOAy Y BUOOPI 3aKOHOJJaBUOTO
oprany [4].

3Ha4YHO MIUpIIE WAEThbCs Mpo BuOOpU y MiKHApOIHOMY MAKTI MPO
rPOMaJSHChKI Ta mMOJITHYHI TipaBa 1966 poky, crtarTss 25 sSKOro
nependavae, MmO KOXHUM TI'pOMaJITHUH IOBHHEH MaTh 0e3 Oyab-iKoi
JTUCKPUMIHAILT 1 6€3 HeOOIPYHTOBAHUX OOMEXEHb MPABO 1 MOKIIUBICTh: )
Opatu y4acTh y BEACHHI JEp:KaBHUX CIpaB sK Oe3mocepeaHbo, Tak 1 3a
MOCEPEAHUIITBOM BIJILHO OOpaHMX MPEACTaBHUKIB; b) romocyBaru 1 OyTu
oOpaHUM Ha CHOPABXKHIX MEPIOAUYHUX BUOOpaxX, SKI MPOBOAITHCA Ha
OCHOBI 3arajlbHoro 1 pPIBHOr0O BHOOpPYOTO TpaBa IIPU TAEMHOMY
roJIOCyBaHH1 1 3a0e3MeuyroTh CBOOOAY BOJIECBUSBICHHS BHOOPIIB; C)
JOTYCKATHUCS B CBOTH KpaiHi Ha 3arajbHUX YMOBaX PiBHOCTI JIO JEPKABHOI
cnyx0u [5]. Sk cnymno 3a3Hadae b. Kopman, «came Bubopu ¢hopmyroTh
JOMIHYIOUY TJI00albHY TEHJCHIII0, B SKiii 00 €KTMBHO BiJOUBAETHCS
MONIYK MIKHAPOJHUM CIIIBTOBAPUCTBOM 1 J€piaBaMHU-UJIEHAMHU IbOTO
CHIBTOBApUCTBA  JI€BUX  KPUTEPIIB  CTAaTyapHOrO  ICHYBaHHA 1
(yHKIIIOHAJIBHOI JIISUTBHOCTI MPABOBOT IEMOKPATUYHOI AepkaBHOCTI. Came
BOHU CHOPSIMOBAaHI Ha 3MIITHEHHS COIIAJIbHO-TIOJITUYHUX, IOPUANYHUX 1
MIDKHApOJIHO-TIPABOBUX KOHIIENTIB, CyOCTpaTiB, OCHOB, HPUHUHUIIB 1
pillieHb, 10 MPUKUMAIOTHCS B paMKax TaKoi JEpKaBHOCTI, PO3IIUPECHHS
COIllaJIbHOI 1 TyMaHITapHOi 0a3u  MPEJCTaBHUIIBKOI  JI€MOKpaTii,
3a0€3MeUeHHs peasibHOI 1 CB1AOMOT MOJITUYHOI Y4acTi B IIbOMY IIPOIIECI HA
OCHOBI MacoOBOi T'POMAJSTHCHKOI 3aTy4E€HOCTI Ta peasizalliio 3000B’s3aHb
JEpKaB, Y35ITUX HUMHU Ha MIXKHApOJHINA apeH» [6, c. 8].

Bubopu € cBoepiiHUM OapOMETPOM CYCHUIBHOIO KUTTS. Y Mpolieci
BUOOPIB 3IIITOBXYIOTHCA IHTEPECH PI3HUX TMOJITUYHUX CHJI, Pi3HI
MNOJIITUYHI TIOTJISIAY, BUPA3HUKAMHU SIKUX € TOJITUYHI maprtii. Pesynprartu
BUOOpPIB JalOTh OO €KTUBHY OIlIHKY CTYIEHS iXHbOTO BIUIMBY Ha
CYCHIJIBCTBO, BIIOOpakarouu TEHACHIIII MOJITHYHOTO XUTTSI. KpiMm Toro,
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BUOOPH € 3aCO00M CBOEPITHOTO CEJICKIIOHYBaHHS TOJITUYHHUX JIiJEPiB.
BoHu HanamTh rpoMajasiHaM MOXJIMBICTH IEpeNaTH Biaay TUM 0cobam,
AK1 € (3 TOTJISIAY TPOMajsiH) TiAHI TOTO, 100 BUKOHYBAaTH Taki (yHKIII.
[Ipore HeEOOXiMHO TaM’sTaTH, 1110, HE3BaKAUYM Ha 3aKPIIJICHHS
CTaHAapTiB BUOOpPIB y MDKHApOAHOMY TMakTi MPO TPOMAISHCHKI Ta
nomtuyHi mpaBa 1966 poky, He B YCIX Jep)KaBaxX BiIOYBarOThCS
AeMOKpaTuyHi BuOOpHU. binblie TOro, MOXKHA CTBEPKYBATH, IO
TUKTaTypu, MapKCUCTChbKI PEXKUMH, OJHOMAPTIHHI YpSAIU TMPOBOISITH
BUOOpHU 71 TOro, 100 JIETITUMI3yBaTH CBOKO BJialy. Y TakuX BUOOpax
MOX€ OpaTH y4acTh TUIbKW OJWH KaHIUJAAT a00 KaHIWAaTH, BUSHAUYCHI Ha
KOXKHY Tnocany. HenemMokpaTMuHUMH € TakoX BUOOPH, IIO MPOBOISTH
nusixoM BuOopuux danscudikaiiii ado x 3a JOMOMOT0I0 BUKOPUCTAHHS
aMIHICTPATUBHOTO pecypcy. SICKpaBUM NPUKIAJAOM HEAEMOKPATUYHUX
BUOOpIB € BHOOpU y OaraTbOX KOJHUIIHIX pecnyOiikax PaasHchKoro
Corozy. Opnnak, sk 0auyumo, CIIEHApid, SIKUM € IIJIKOM MOXJIUBUM Y
binopyci, 110 miaATBEPIKYEThCA Pe3yabTaTaMH OCTAHHIX MPE3UICHTCHKUX
BUOOPIB Y 1Iii1 Aep:KaBi, HEMOXKJIMBO peai3yBaT B YKpaiHi. AJke BUOOpHU
BUKOHYIOTh CBOIO pOJib y CYCHUIBCTBI TUIBKA TOJIl, KOJHM BOHU €
JEMOKPATUYHUMH. 3 OTJISIy Ha 1€ JOPEUYHOIO € IyMKa KOJIMUIITHBOTO Mocia
Cnonyuenux IlratiB Amepuku npu Opranizamii O6’ennannx Haiiit
Jbkun ~ Kupnatpuk,  ska  3amporoHyBajia  BJIACHY  JIe(iHILIIO
JEMOKpPAaTUYHUX BHUOOpPIB: JIEMOKpAaTHM4HI BHOOPH € HE TUIbKHU
CUMBOJIIYHUMHU. [le KOHKYpeHTH1, BU3HAU€HI, OCTATOYHI BUOOPH, Yy SIKUX
HaBUIIUX OCIO0, K1 YXBAIIOIOThH YPSIOB1 PIlIEHHS, OOUPAIOTh TPOMAJISIHH,
Kl KOPUCTAIOTHCS IIHUPOKOK CBOOOJOI0 KPUTHUKHU Ypsy, IMyOJIKyBaHHS
KPUTUYHUX MaTeplalliB Ta MPONOHYBAHHS ajlbTepHATHUBU [7, C. 31].
HeoOxi1mno morogutucs 3 norisimoM O. UmkoBoi, sika 3a3Hadae, 110
«YKpaiHa MOK€ BBaXKATHCS ILIJIKOM JEMOKPAaTUYHOIO KpPaiHOI, BOHA Mae
yCl 1HII aTpuOyTH CY4acHOTO JE€MOKPATHYHOI'O CYCHUIbCTBA: ILIKOM
IeMOKpaTuyHy KOHCTUTYIIII0, pO3MOALI BJIaJAM MDK PI3HUMU TUIKaMH,
OaraTomapTiiiHy CHCTEMY, sKa BKJIIOYa€ JierajibHEe 1CHYBaHHS OITO3HIIii,
3arajibHe BUOOpYE MPaBO, PETYJISAPHO BIIOYBAIOTHCS BUIbHI BUOOPH PI3HUX
PIBHIB Ha OCHOBI 3MarajbHOCTI — BIJ MICIIEBUX JI0 MPE3UAECHTCHKHX,
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KUTBKICTh ~ HEIEp)KaBHUX 3aco0iB  MacoBoi 1H(¢opmalii Habararto
MePEBUILYE JEepKaBHI, HeMae IMpoOjeM 3 00’€qHAaHHSM TPOMAISIH Yy
rpoMajchki oprasizamii» [8, c¢. 670]. IIpoTe mis epeKTUBHOTO PO3BUTKY
IeMoKpaTii B YKpaiHl nepeayciM Tpebda BUPIIIUTH HU3KY MPoOsieM
ICTOpUYHOTO XapakTepy. Jluime 3a ymoBH, IO 3arajbHOJIEMOKpPATHYHI
CTaHJApTH Ta I[IHHOCTI, y TOMY YHCIl W Ti, SIKI € MPOTOJOIICHUMHU Y
MikHapoAHOMY MaKTi IPO TPOMAIIHCHKI Ta MOMITHYHI TipaBa 1966 poky,
CTaHYTh LIHHOCTSAMH OUIBIIOCTI YKPAiHCHKOTO CYCH1IbCTBA, IEMOKpPATIsl B
VYkpaiHi cTaHe HE3J0JIaHHOI peayibHICTIO. [Ipu 1bOMY BIJIMOBIJATBLHOIO
Mae OyTH HE TUIbKH JIFOJIMHA Tepe]] ASp’KaBoio, a M Jiep)KaBa HE MMOBUHHA
MOPYIIIyBaTH MPaB 0COOMU.
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IIpaBo Ha MupHI 300pU, MITUHIH, IIOXOAH i AeMOHCTPAIil.
(The right to peaceful assembly, rallies, marches and demonstrations)

OnHUM 13 HAMBKJIMBIIIUX TIPaB JJIs BUIbHOTO 1CHYBaHHS JIFOJUHH 1
3a0€3MeUeHHsT 11 MOMJIMBOCTI MUPHO Ta JEMOKPATUYHO 3aXMINATH 1HII
CBOI IpaBa Ta IHTEPECH, € MPABO HAa MHUPHI 300pU, MITHHTH, MOXOAM 1
AeMOHcTpallli. BoHO 1ae 3MOry BIIBEPTO BHUCIOBUTHU CBOK JYyMKY IIOJO
OyJb-IKOTO MUTaHHSA KOXKHIM 0C001 1 rapaHTy€e MOKJIUBICTh KOJEKTUBHO
Yyl  OJIHOOCIOHO BIUIMBAaTHU HA  CYCHUIBHO-TIOJITHYHI TpPOIECH B
JEMOKpaTUYHUX, NpaBoBuX nepxaBax. [lomii kinmsg 2013-mouatky 2014
MPOJAEMOHCTPYBAJIM Bary 1 3HAYEHHS IpaBa Ha MUPHI 300pH, MITHHTH,
moxoau 1 JaeMoHcTpallii. BogHouac, sickpaBo 3acBIIUWIIN, IO JIEp>KaBHI
rapaHTii cBOOOJM MHUPHHUX 300pIB € HEJOCTATHIMHU, & TOMY MOTPEOYIOTh
CYyTTEBOTO YJOCKOHAJIICHHS Ta KOHTPOJIO 3 OOKY SIK CYCIUJIbCTBA, TaK 1
BJIaId Ta TMPABOOXOPOHHUX oOpraHiB. HeoOXigHICTh YIOCKOHAJICHHS
HOPMAaTUBHO-TIPaBOBO1 0a3u y cdepi rapaHTyBaHHS Ta 3aXHUCTy IIpaBa Ha
MUpPHI 300pH, 3yMOBIIIO€ BUCOKY aKTYaJIbHICTh JIOCIII)KYBAHOTO MUTAHHS.

He3Baxaroun Ha JOCHTh IIMPOKE MIKHApOJAHE BHU3HAHHS Ta
3aKpIIUICHHS B HOPMATMBHUX JIOKYMEHTaX, MIpaBO Ha MUPHI 310paHHS Ha
HaI[lOHAJFHOMY PIiBHI MOTpelye 3akoHOAaBUOro peryntoBaHHs. «lIpaBo
30upatucs MUpHO, 0e3 30poi 1 MpoBOAUTH 300pH, MITHHTH, MOXOIH 1
JEMOHCTpaIlli, MPO MPOBEACHHS SKHUX 3aBYACHO CIOBIIIAIOTHCA OpraHu
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BUKOHABYOI BJIAJIM YM OPTraHUd MICIIEBOTO CAMOBPSIyBaHHS» 3aKpIIJICHE Y
39 crarti Konctutynii Ykpainu [1]. ¥V gactuni 1 crarri 20 3araabHoi
JeKJIapallii mpaB JIOJIMHU BCTAHOBJICHO, 1[0 «KOHA JIIOJIMHA Ma€ MPaBo
Ha CBO0OOJy MUpHHUX 300piB Ta acolliaiiii», a crarrero 21 MixkHapoIHOTO
MaKTy MPO TPOMAASHCHKI 1 MOJITUYHI TIpaBa BU3HAYEHO, 1[0 BU3HAETHCS
npaBo Ha MupHi 30opu[2; 3]. KopuctyBanHs MM MpaBOM HE MiAJISATAE
KOTHUM OOMEXKCHHSIM, KpIM THX, 5Kl HaKJIaJdalOThCA BIAMOBIIHO 0
3aKOHY 1 SIKi € HCOOX1THUMHU B JIEMOKPATHYHOMY CYCIIJIBCTBI B 1HTEpecax
JEpKaBHOI YU CYCHUIBHOI O€3MEKH, TPOMAJICBKOr0 MOPSAKY, OXOPOHU
3I0POB'sl 1 MOPAJILHOCTI HAceJeHHs abo0 3aXUCTy MpaB Ta CBOOOJ 1HIIHUX
oci0". Takum yumHOM, mosnoxeHHs Kouctutyili YkpaiHM BiANOBIAAIOThH
HOpMaM M1XHapoJHOTO mpasa [4, c.152]

Y nmnpaBoBUX JpKepenax Ta JOKTPHUHI BUKOPHUCTOBYIOTHCS PI3HI
TEPMIHH, 30KpeMa 3YCTPIUAOThCSl 3TaJIKM MPO CBOOOAY 300piB, CBOOOTY
310paHb, MpaBo Ha 300pH, MPABO Ha MUPHI 310paHHS, PaBO 30UpaTUCS
MHUPHO, 0€3 30poi Ta iH. Y I0pUANYHIN JIITepaTypl MOoJAaHe TaKe PO3yMIHHS
TepMiHiB [5, c. 27]:

- MPaBO HAa MHPHI 310paHHS € KOJIEKTMBHUM TMOJITUHYHUM MPABOM
HEBU3HAYEHO!1 KUJIBKOCTI OCI0 Ha MPOBEICHHS B MICISIX 13 HEOOMEKEHUM
nyOJMIYHUM JOCTYNOM OyIb-akux He 3abopoHeHux KoHcTuTyii€o Ta
3aKOHaMHu YKpaiHM 3aXOJIB Ta [, CIOPSMOBAaHWX Ha BUCJIOBJIICHHS Ta
OTNPWJIIOJHEHHSI BJIACHOI KOJICKTMBHOI MO3UIII I[OJA0 BHU3HAYEHOIO
NUTaHHS a0o0 TMWTaHb, SKI CTAHOBISATH COILIaJbHYy a00 TpPYyHOBY
3HAYYIICTh;

- MUpHE 310paHHs - KOJEKTUBHHUI, MUPHUU, JTOCTYNHUN KONKHOMY
nyoiyHUM 3axif, SKUHA NPOBOAUTHCA 3 METOK MPUBEPHEHHS YyBaru
rpoMaJIcbkoCTi, (opmyBaHHsS Ta (a00) BHUCIOBJIEHHS TMO3MULII OO0
PI3HOMAHITHUX TUTaHb CYCHUIBHOTO XWUTTA, MIATPUMKH, 3aXHUCTy abo
BUCIIOBJICHHSI TPOTECTY IIOJA0 OYyIb-sIKUX pIIIeHb JEP>KaBHUX OPTaHiB,
OpraHiB  MICIIEBOTO  CaMOBPSAyBaHHS, MIANPUEMCTB, YCTAaHOB Ta
opraHizaiiii BCix (OpM BIJIACHOCTI, y MHepeadauyeHuX 3aKOHOJABCTBOM
VYkpainu popmax;

103



- JIEMOHCTpAIlisi — II€ MAacOBE HAXOJKEHHS TPOMAJSH 3 MPUBOAY
BUCJIOBJICHHS OY/Ib-SIKUX TPOMaJICHKO-TIOIITUYHUX HACTPOIB, B TOMY YMCIII
3 MUTaHb MPOTECTY a00 HE3roAu OyAb 3 UMM;

- BYJWYHUM TMOXIJT TPOBOAUTHCS 3 TIEWD K METOK, M0 1
JEMOHCTpAIliSl, MITHHT, OJHAK BIAPI3HIETHCS MEHIIOK JUHAMIKOIO,
BIJICYTHICTIO MITUHI'OBO-I€MOHCTPAIIHOT aTpUOYTHKHU;

- MKeTyBaHHSI — (opma JEMOHCTpaIlli, M Yac sIKOi BUCTABIISAIOTHCSA
MpEJICTABHUKU Oyab-7Ie, HaANpHKIaa, Iepea OyauHKaMu O00'€IHaHb,
MIJIMPUEMCTB 3 METOI) BHUCJIOBJIEHHSI MPOTECTY MPOTH YOTO-HEOY/b, s
3a0€3MeUeHHsI OXOPOHHM Ha MICIll MPOBEJEHHS CTpaiKy abo JeMOHCTpalii
[5, c. 47].

[IpaBo rpomajasH 30uparucs MUpPHO, 6e3 30poi 1 MPOBOIUTU 300pH,
MITHHTH, TIOXOAW 1 JIeMOHCTpaIlii, 3akpirieHe B ctarti 39 KoHcTuTyii
VYkpaiau, € X HeBiIUy)KyBaHUM 1 HEMOPYIIHUM IPAaBOM, TapaHTOBAHUM
OcHoBHUM 3akoHOM Ykpainu. lle mpaBo € OfHIE0 3 KOHCTUTYLIMHUX
rapaHTii TMpaBa TPOMaJsHHHA Ha CBOOOJY CBOrO CBITOTJIALY 1
BIPOCTIOBIIaHHS, TYMKH 1 CJIOBa, Ha BUJIbHE BUPAXCHHS CBOIX IMOTJISAIIB 1
MEPEKOHAaHb, HA BUKOPUCTAHHS 1 MOIIMPEHHS 1H(OPMaIlll YCHO, TUCHbMOBO
a00 B 1HIIMK cnioci0 — Ha CBiM BUOIp, MMpaBa Ha BUIBHUW PO3BUTOK CBOEI
ocobucrocTi Toio. [Ipu 311iicHEHH] IIUX MpaB 1 CBOOO HE MOBUHHO OyTH
MOCsITaHb Ha MpaBa 1 CBOOOIM, YECTh 1 TIAHICTh 1HIUX Jrojen [6]. Takum
YUHOM IPAaBO HAa MUPHI 310paHHs € Cy0'€KTUBHUM 1 NPUPOJHUM IIPABOM
yCIX TPOMaJIsH.

[IpogoBxKyoUd XapakTEpUCTUKY IpaBa HAa MHUPHI 300pH, CIIJ
BKa3aTH, 1110 JlaHa KaTeropisd € sK 1HAWBIIYaJbHOI, TaK 1 KOJEKTUBHOIO.
[IpaBo Moke 3[IMCHIOBATHCh AaKTUBHO Ta macuBHO. Ilpu mpomy
3aCTOCYBaHHS IIpaBa Ha MUPHI 300pU CHJIBHO TOB'A3aHE 3 peaiizalli€lo Ta
3aXMCTOM TPOMAASHCBHKUX, TIOJITUYHUX, EKOHOMIUYHHMX, COIIaJTbHUX,
KyJIbTYpHHX Ta IHIIUX TpaB [7].

BaxiauBoro CKJIaJIOBOIO peaizalii mpaBa Ha MHpPHI 310paHHS €
norpuMaHHs 4vactuHu 2 ctarti 39 KoHctutyuii VYkpaiHu, a came:
«OOMekeHHsl 10JI0 peai3ailii 1bOro IpaBa MOXE BCTAHOBIIOBATUCS
CyJIOM BIJIMIOBITHO JI0 3aKOHY 1 JIMIIIE B 1HTEpecaxX HaIllOHAJBbHOI OE3MeKH
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Ta TPOMAJCHKOTO MOPAJKY — 3 METOI 3amoO0iraHHs 3aBOPYIICHHSM YU
3JI0YMHAM, JIJISI OXOPOHU 3JI0POB'sl HACEJIEHHs a00 3aXUCTy IMpaB 1 CBOOO
iHIMX JJoAei.» B Ykpaini BIACYTHIM 3aKOH MpoO peai3ailiio mpaBa Ha
MHUpHI 310paHHsA, OTKEe BKazaHa Hopma KoHCTUTYIIT peanmi3yeThes SIK
HOpMa TpsaMoi Jii. MeToro oOMexxeHHs paBa Ha MUPHI 300pH, MITUHTH Ta
JEMOHCTpaIlli € 3amo0iraHHs TMOCSITaHHSAM Ha HalllOHAJIbHY O€3MeKy,
MOPSI0K, TpaBa 1 cBoOOaM 1HmMUX drofen. IligcTaBoro Ij1ss 0OMeEXEHHS
1paBa Ha 300pH € CyJI0BE pillleHHS.[ 8]

B Vkpaini cy/10BO-aJIMiHICTPAaTUBHE PETryJIIOBaHHS IMpaBa Ha MUPHI
310paHHs Mae 0OMEKYBIbHO-3a00POHHUN XapakTep. 30Kpema, 3a JaHUMHU
cynoBoi cratuctuku y 2014 poui cyau nepuioi iHCTaHIli po3rsiHyau 112
MO30BIB MPO OOMEKEHHS MHUPHHUX 310paHb (OUIBIIICTH 3 HUX y CIYHI —
moromy 201 poky), 85 3 sSKuX 3aBepIIMIMCI OOMEKEHHSIM CBOOOIU
MupHUX 310pasb (76 %). Y 2015 poui cyau oOmexunn MupHi 310pani y 20
crpaBax (53 %), y 2016 pomi y 8 cripaBax (53 %), a 'y 2017 po y3araii
KOJHOTO pa3y He 3a00pOHWIM MHUpPHI 310paHHs, NMpU LbOMY 6 pa3iB
BIJIMOBUBILKCH 3aJJ0BOJIBHSATH MO30B NP0 OOMEKEHHS MHUPHUX 310paHb.
[Ipore micis PeBomtonii ['iAHOCTI ICHYe TEHAEHLIS A0 MOKPAIECHHS
cutyarii [9].

HopMmatuBHO-TIpaBOBI  akTH YKpaiHuU TmiepeadadaroTh TapaHTIi
3/1MICHEHHS MpaBa Ha MUPHI 310paHHsl, 30KpemMa: rapanTii BepxosHoi Panu
VYkpainu; rapanrii IIpe3unenra Ykpainu; rapaHTii opraHiB BUKOHaBYOI
BJIAJM; CYAOBI TapaHTii; rapaHTii oMOyjAcMaHa, 1HII rapaHTii. CraTrTero
340 KK Vkpainum nependadyeHO BIANOBIAANBHICTG 32 HE3aKOHHE
NEpPEIIKO/PKaHHsl  opraHizaiii abo TPOBEICHHIO 300piB, MITHHIIB,
BYJIMYHUX TMOXOAIB 1 JEMOHCTpAIlii, AKIIO 1€ MisSHHS OYyJO BYUHEHE
CIy’k00BOI0 0CO00I0 a00 13 3aCTOCYBaHHSM (DI3UYHOTO HACHIIBCTBA, Y
pO3Mipi BUIIPAaBHUX POOIT HA CTPOK JI0 JBOX POKIB, apelITy HA CTPOK [0
MIECTH MICAIIIB, OOMEXKEHHS BOJI Ha CTPOK 10 II'SITU POKiB, abo
n030aBJIEHHAM BOJII Ha Toil camuii cTpok [10]. IIpote, rapanTii HE € YITKO
BU3HAYECHUMH Ta 3a(iKCOBaHUMM. 3aKOHOJABI[l OOMEXWIHNChH JIMIIE
MOOIKHUMU 3rajkaMyd Tpo 3a0e3rledyeHHs IpaBa Ha MUPHI 310paHHS,
MITHHTH Ta JeMOHcTparii. B 1ioMy X 3aKOHOJABCTBO YKpaiHM Mae
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00MeXyBaJIbHO-3a00POHHUM MEXaHI3M pearyBaHHS Ha TPOBEICHHS
MyOJIIYHUX aKIlii.

BaxnuBuil BIUIMB Ha Jiep)KaBHE 3a0€3MEUYEHHs] MpaB Ha BUIbHI
310paHHsi Mae €Bponelcbkuil cyq 3 mpaB gwoauau (Hagam — €CILI).
3HaueHHs pilieHb €BPOMNEHCHKOr0 Cyay 3 MpaB JIOAU JJI HAIllOHATbHUX
MPaBOBUX CHUCTEM TSKKO MEPEOLiHUTH. Amxke pimeHHsa Cyny € He TUIbKU
IOpUJIMYHO  OOOB’SI3KOBUMH ISl JAEpKaBH-BIJAMOBIga4ya, ajae U
0e3nocepe/IHhO BILIMBAIOTh Ha PO3BUTOK MHpPaBOBOi cuctemMu KoHBeHIIi,
AKa Y CBOIO 4YEpPry € 4YacTMHOIO HAllIOHAJIBHOTO 3aKOHOJIABCTBA KpaiH-
yieHiB. Cam xe €BponenChbKU CyJl KOPUCTYETHCS JTOBIPOIO YKPATHCHKUX
TPOMAJISH, TPO 110 CBIAYUTH Xo4ya O TOi (akT, 0 3 PpOKY B pik YKpaiHa €
OJIHUM 13 JIIJIEPIB 3@ KUIBKICTIO 3BEPHEHb Y €BPONEUCHKHI CY, 30KpeEMa, 1
y chopaBax I10JI0 oOMexeHHsI cBoOoau MHUpHUX 310paHb. [logo Ykpainu
PO3TJISIHYTO IT’SITh CHOpaB II0J0 MOPYIIEHHS IpaBa Ha CBOOOAY MHUPHHUX
310paHb 1 y TpPbOX 13 HHUX IOCTaJ]0 MHUTAHHS TPO OOIPYHTOBAHICTH
3aCTOCYBaHHS QJMIHICTPAaTUBHUX 1 KPUMIHAJIBHUX CAHKIIM /10 3asBHUKIB
3a MOPYUIECHHS TOPSAKY MPOBEACHHS MHUpPHUX 310paHb, B OJHIA — MPO
OOrpyHTOBaHICTh 3a00pOHU CTpalKy IMpalliBHUKAM aBlakOMIMaHli, a B
OCTaHHIM — MPO 3aKOHHICTH 1 MPOMOPIINHICTh 3BUIBHEHHSI 3 POOOTH 3a
IpOryJl y 3B SI3KY 3 YUacTIO y cTpaiiky-mikerti [11].

KoxxeH MoO’ke 3BEpHYTHUCH 10 MDKHApPOJHUX CYIIB 3a 3aXUCTOM
MOPYILIEHOTO TIpaBa, 3rigHo 3 yacThuHOW 4 ctatTi 55 KoHcTuTyiii Ykpainu.
Takum, 30kpema € 1 €CIIIL. Vkpaina partudikyBana KoHBeHIIO Mpo
3aXHCT MpaB JIOJUHU 1 OCHOBOIIOJOXHUX CBOOOJ, SIKOIO IependadeHa
komneteHiiss €CIII moao BUpIIEHHS CYNEpEeYOK 3a 3BEPHEHHSIM
Cy0’€KTIB, IKUMU MOXYTb OyTH 1 TPOMAJISIHU Y KpaiHu.

BaxnuBUM TUTaHHSAM, 110 3yMOBJIOE AaKTYaJbHICTb TEMHU €
HEOOXIJIHICTh ~ HOPMATHUBHO-TIPABOBOTO  YAOCKOHAJIEHHS  MEXaHI3MY
3MIMCHEHHS Ta JIEP’KaBHO-TIPABOBOTO 3aXUCTy MOXKJIHUBOCTEH TpOMaJsiH
VYkpaiHu BUKOPUCTOBYBAaTH NPaBO Ha MPOBEACHHS MHUPHUX MITHHTIB,
JE€MOHCTpallii, MmoxoiB Ta 300piB. Ciij moyaTw 13 BHECEHHS 3MiH 10
bynnamenTtanbHoi ctatti 39 KoHcrutyiii Ykpainu, 1€ BpaxyBaBIlH
nocBim I'py3ii ta PymyHii B Iiif 4YacTWHI, BapTO BHECTH 3MIHH [0
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dbopmymoBanHsg 39 cTaTTi. A caMe: pO3IIMPUTH I TTPaBO Ha BCIX JIIOJIEH,
TOOTO 3aMIHUTH TEPMIH «TPOMAJISTHU» HAa TEPMIH «KOXKEeH». JlOIiIbHO
BpaxyBaTH OCTaHHI TEHJCHIII CBITOBOI MPAKTHKH I110JI0 HEOOOB  I3KOBOCTI
3aBYACHOr'O MOBIJOMJICHHS MPO MUPHI 310paHHs y TUX BUMAAKAX, KOIU
310paHHsS HE € YHCEIbHUM Ta HE IMEPemKoHKae pPoOOTI TPaHCHOPTY.
Kopucaum Oyno 0 mMiAKpPECIUTH HA KOHCTUTYIIWHOMY pIBHI POJib
MMO3UTUBHUX OOOB’S3KIB JIEp)KaBH, SIKI BHHUKAIOTH ITICHIS CHOBIMICHHS
rpoMajisiHaMi CBOIO HaMipy MPOBECTH MHUPHI 310paHHs Y BCTAHOBJICHOMY
nopsiaky. JlominbHime 3000B’sA3aTH  OpraHi3aToOpiB IMOBIAOMIISITH IIPO
MPOBEJICHHSI MUPHOTO 310paHHS MPABOOXOPOHHI OpraHd 3a MICIEM
npoBeAeHHs 3axoay. llle onHiero OakaHOIO 3MIHOIO Y KOHCTUTYIIHHOMY
pPEryJIIOBaHHI € 3alpOBA/KCHHS YITKUX [MPUHIMIIB, SIKUX MAalTh
JOTPUMYBATUCh CYIU Y pa3l MPUUHATTS HUMHU PIIICHb PO OOMEKECHHS
npaBa Ha MHUpHI 310paHHs. Y HAyKOBOMY, TPOMaJChKOMY 1 CYJIJIIBCbKOMY
CepeIOBUILI TPOTATOM OCTAHHIX JABAMISTH POKIB TOUATHCA AUCKYCIT 111010
HEOOXITHOCTI yXBaJ€HHs CHEIIAJIbHOTO 3aKOHY (200 X 3aKOHO/JaBCTBA)
010 OpraHizaimli MHUpHUX 310paHb. 3aKOH NP0 MUpPHI 310paHHS €
HEOOXIJTHUM Y 3B’SI3Ky 3 HEJOCTATHICTIO HAI[IOHAJIBHOTO 3aKOHOJIaBYOTO
perymoBaHHsa y ik cdepi. [loTpiOHO 3akpinmuTH TPUHIMOK TpaBa Ha
MUpHI 310paHHsi Ta BHM3HAYUTU TO3UTHUBHI OOOB’SI3KM JIepkKaBU MPH
NpOBEACHHI MUPHUX 310paHsb [5 c. 74].

Taxkum unHOM, YKpaina, ycnaakyBapiiu Bijg CPCP 3aranbHuid miaxis
0 PO3YMIHHS 1 TapaHTyBaHHS MIpaBa Ha BUIbHI 300pHW, MITHHIH,
neMoHcTpallii, mpoTsiroM 30 poKiB HE3aJIEKHOCTI 3A1MCHUIIA MaJIO 3aX0/l1B
JUIsl TIOKPAILIEHHSI CUTYallil, OB’ A3aHO0I 13 BUKOPUCTAHHIM T'pPOMaJsiHAMU
npaBa Ha BUIbHI 310paHHA. OJHUM 13 HAUTIPIIMX HACIIJIKIB HEIOCTAaTHHO
TBEPJIOT0 TapaHTyBaHH IIpaBa Ha BUIbHI 310paHHs, cTaiu noaii PeBosrorii
['grocTi. g momoBiap MOKJIMKAHA HE JIMINE MpOoaHaTi3yBaTH CTaH IpaBa
Ha BUIbHI 300pH, ajne W MOCHPUITH MOYATKYy HAYKOBOi Ta MOJITHYHOI
JMCKYCIT 010 MOIIYKY HIJISX1B YOCKOHAJICHHS MEXaHI13My 3/IIMCHEHHS Ta
3aXMCTy TpaBa Ha BUIbHI 310paHHs. (15 1bOTO JepkaBl BapTO BUPIIIUTH
Takl MUTAHHS: YJIOCKOHAJEHHS 3aKOHOJIaBCTBa, 30kpeMa KoHCTUTYIII.
BropoBamkeHHs MDKHApOJHUX Ta €BPOMEMCHKUX KOHCTPYKIH, IO
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giTKiIme O pO3KpHWBadd 3MICT MpaBa Ha MHUpHI 300pu. J[01aTKOBOIO
rapaHTI€l0 CTajo O YXBAJEHHS CIEIIaJIbHOTO 3aKOHY; 3MIHA HANpPsIMKY
CYJOBO1 MPAaKTUKU PO3TJISAly CIpaB; 3aMiHa KapabHO-0OMEXYBaJIbHOTO
XapakTepy pillieHb Ha J103BUIbHO-3aCTEPEKHUIN; BU3HAYCHHS MOKapaHb 3a
MOpPYILIEHHS TIpaB TpPOMaJsH Ha BIIbHI 300pH; BCTAHOBUTH IpaBa Ta
00OB’A3KM YYaCHUKIB MHUPHHUX aKIllid; BU3HAYUTHU MPaBOMIPHI 3aXOAU
pearyBaHHsI OpraHiB BJIaJW Ta MPaBONOPSAKY Y paszl MEepepOCTaHHS
MUPHOTO 310paHHsI B 3arpo3JIMBUNA JJIA JKUTTS Ta 370pPOB’S JIIOJEH,
O€3MeKHu JIep>KaBu Ta TPOMAJChKOTO MOPSIKY 3axXi.

30cepeKeHHS YBaru HayKOBIIIB Ta BJIaJM HAa BUPIIICHH] IIUX MUTaHb
JI03BOJIUTH MTOKPAIIMTH NMPABOBE BU3HAUCHHS Ta rapaHTyBaHHS 3/1HCHEHHS
rpaBa rpoMajisiH Ha MHUpHI 310panHs. Lle cTaHe MporpecCuBHUM KPOKOM ISt
MOJAJIBIIIOTO PO3BUTKY JAEMOKpaTii Ta TPOMAJSHCHKOTO CYCIIJIbCTBA B
VYkpaiHi.
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W niniejszym raporcie zwrocono uwage na znaczenie funkcji
redystrybucyjnej podatkow, dla realizacji celoéw Migdzynarodowego Paktu
Praw Gospodarczych Spotecznych i Kulturalnych. Redystrybucja srodkow
moze by¢ realizowana na plaszczyznie podmiotowej, przedmiotowej i1
terytorialnej. Oddzialywanie na plaszczyznie podmiotowe;j, stanowi forme
wsparcia osob ktore znalazly si¢ w trudnej sytuacji zyciowej. Takie
dziatanie zmierza do zapewnienia godziwych warunkow bytowych w tym
zapewnienie mieszkania, odziezy, wyzywienia. Jednocze$nie panstwo
moze wspiera¢ osoby ubogie poprzez zmniejszanie ich obcigzen
podatkowych np. za pomoca , kwoty wolnej od podatku”, lub tez ulg
podatkowych. Realizacja redystrybucji stanowi rowniez element wsparcia
rodzin np. poprzez $wiadczenie wychowawcze, czy ulge na dzieci. Z tych
powodow elementy redystrybucji, zapewniajga realizacj¢ postanowien
Paktu przez Polskg.

Y npoBeneHOMY JOCHIKEHHI MIIKPECICHO BaXIUBICTh (YHKII
Mepepo3IoUly MOAATKIB JUIsi JOCSATHEHHS IIUICH, 3aKkpilJICeHUuX Yy
MixHapoIHOMY TaKTI MNpO €KOHOMIYHi, COIiajdbHI Ta KyJIbTYypHI MpaBa.
[lepepo3nonini ~ KOWITIB  MOXE  3/IMNCHIOBATUCS Ha Cy0’ €KTHOMY,
OpEeAMETHOMY Ta TEPUTOpPIiAIbHOMY piBHIX. BruinB Ha cy0’e€KTHOMY piBHI
€ GopMOIO TIATPUMKHU JIIOACH, Kl ONUHUIUCA Y CKJIATHIM >KUTTEBIN
cutyarlii. Taki nii crpsiMOBaHI Ha 3a0e€3MEYEeHHS TIIHUX YMOB >KUTTS,
30KpeMa 3a0€3MEeUEHHs JKUTIOM, OJIAroOM Ta XapuyBaHHsAM. [Ipu 1mpomy
JepkaBa MOXKE MIATPUMATH  HE3aXHWIIEHI MpPOLIAapKh  HACEJIEHHS,
3MEHIIMBIIM  iXHE  IIOJAATKOBE  HABAaHTAXKCHHS, HANpHUKIAJ, Ha
«HEOIMOJATKOBYBaHYy CYMY» 4YHM 32 JOINOMOIOI0 HAaJlaHHS TMOJaTKOBUX
IiIbT. 3IMCHEHHS MEePEepPO3NOLITy TaKOX € €JIEMEHTOM MIATPUMKHU CiM’1,
HaAIMPUKJIAJ, HaJIaHHSIM JIOMIOMOTH Ha OTPUMAHHS OCBITH a00 JOTIOMOTH Ha
aiTed. 3 IUX NPUYUH €JIEMEHTH Mepepo3Nno LTy 3a0e3Meuy0Th BUKOHAHHS
[Tonpiiero nosnoxkens [1akry.
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Funkcja redystrybucyjna podatku jako element realizacji
Mig¢dzynarodowego Paktu Praw  Gospodarczych  Spotecznych 1
Kulturalnych

Dochody publiczne sg istotnym elementem funkcjonowania kazdego
organizmu panstwowego, poniewaz umozliwiaja pozyskiwanie Srodkoéw
finansowych niezbednych dla realizacji podstawowych zadan panstwa. [1]
Jako najistotniejsze zrodio dochodow budzetowych w Polsce nalezy
wskaza¢ podatki, poniewaz stanowig 88% wszystkich dochodow panstwa.
[2] Podatki poza realizacja funkcji fiskalnej spetniajg réwniez zadania o
charakterze  redystrybucyjnym, stymulacyjnym i  informacyjno-
kontrolnym. [3]

Przedmiotem rozwazan podjetych w niniejszym opracowaniu jest
funkcja redystrybucyjna (rozdzielcza) podatkdéw. Stanowi ona element
podziatu tworzonego w panstwie produktu krajowego brutto. [4]
Realizacja funkcji rozdzielczej moze nastgpowaé za pomoca systemu
podatkowego, a takze poprzez dotacje, subwencje 1 zasitki. [4, s. 20]
Dystrybucja dochodow podatkowych moze przejawia¢ si¢ w wielu
ptaszczyznach: podmiotowej (np. pomiedzy ludnoscig, a jednostkami
sektora finansow publicznych), przedmiotowej (mi¢dzy sferg produkcyjng
1 nieprodukcyjng), jak rowniez terytorialnej (pomie¢dzy jednostkami
podziatu administracyjnego panstwa). [5] Jest ona nierozerwalnie
zwigzana z funkcja fiskalng, poniewaz sprowadza si¢ do przejmowania i
rozdysponowania okreslonej czesci zasobow pieni¢znych do sektora
finanséw publicznych. [6] Z tego powodu funkcja redystrybucyjna stanowi
element realizacji transferu srodkow pozyskanych z podatkow na
funkcjonowanie panstwa. Alokacja srodkow moze by¢ dokonywana
posrednio poprzez tworzenie instrumentOw zaspokajajacych rdzne
potrzeby obywateli, jak rdéwniez bezposrednio z uwzglednieniem
indywidualnych potrzeb jednostki. [7]

Miedzynarodowe Pakty Praw Czlowieka stanowia wigzaca
konkretyzacj¢ postanowien zawartych w Powszechnej Deklaracji Praw
Cztowieka. [8] Z perspektywy oddzialywania funkcji redystrybucyjnej
podatku istotne znaczenie majg postanowienia Miedzynarodowego Paktu
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Praw Gospodarczych, Spotecznych i Kulturalnych. [9] Jest to nastepstwo
regulacji zawartych w art. 10 i 11 Paktu, ktére nakazuj¢ zapewnienie przez
Panstwo stron¢ odpowiednich warunkow ekonomicznych funkcjonowania
rodziny jako jednostki spotecznej, jak rowniez obywateli. Realizacja tych
postanowien nast¢puje juz na etapic norm prawa UStrojowego poprzez
wprowadzenie obowigzku wsparcia ekonomicznego obywateli, rodzin jak
roOwniez o0sOb niepelnosprawnych w Konstytucji Rzeczypospolitej
Polskiej. [10] Znaczenie ustawy zasadniczej jako najwazniejszego obliguje
organy panstwa polskiego do wprowadzenia rozwigzan majacych na celu
wspieranie rodzin, a takze obywateli poprzez zapewnienie im
odpowiedniego poziomu zycia. Podjgcie przez panstwo dziatan
realizujgcych postanowienia Paktu, wynika z dwoch powodow, po
pierwsze wskazywanej implementacji jego rozwigzan wprost do
krajowego prawa organicznego, po drugie z koniecznosci przestrzegania
zasady pacta sunt servanda. Ta zasada prawa mi¢dzynarodowego réwniez
zostata wprowadzona do prawa ustrojowego Polski poprzez art. 9
Konstytucji RP. Z tych powodow organy panstwa Polskiego s3
zobowigzane do podejmowania wszelkich dzialan zmierzajacych do
wsparcia rodziny — art. 10 ust. 1 Paktu, jak rowniez zapewnienia swoim
obywatelom odpowiedniego poziomu zycia — art. 11 ust. 1 Paktu.
Inicjatywy panstwa podejmowane w celu realizacji postanowien
Paktu moga polega¢ dziataniu zwigzanym z redystrybucja Produktu
Krajowego Brutto. Z tego powodu funkcja rozdzielcza podatkow stanowi
istotny element realizacji postanowien dotyczacych wsparcia rodziny i
zapewnienia obywatelom odpowiedniego poziomu zycia, poniewaz jej
istotg jest podziat dochodu 1 majatku uzyskiwanego z tytulu podatkow. Jak
wskazywano dziatania panstwa w zakresie alokacji mogg polega¢ na
inicjatywach o charakterze powszechnym, jak dostep do edukacji, czy
infrastruktury publicznej, ale takze bezposrednim wsparciu finansowym.
Bezposrednie  wsparcie  obywateli  przy pomocy rdéznych
instrumentow finansowych ma duze znaczenie z perspektywy realizacji
praw cztowieka sformutowanych w Pakcie. Podejmowane dzialania moga
rowniez realizowa¢ stymulacje finansowa, ktora nastepuje poprzez
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tworzenie  bodzcéw  prawno-finansowych, stanowigcych  motyw
odpowiedniego dziatania obywateli. [11] Z tego powodu nalezy
wyodrebni¢ dziatania panstwa podejmowane w celu wykonania
postanowien Paktu, a ktore sg wylacznie elementem redystrybucji, a takze
inicjatywy obejmujgce zarowno stymulacj¢ jak 1 redystrybucje.

Dziatania stanowigce wylacznie realizacje funkcji redystrybucyjnej
sprowadzajg si¢ do bezposredniego wsparcia finansowego obywateli przez
panstwo. Takie dziatanie nastepuje zarOwno poprzez przyznanie
okreslonych swiadczen pienigznych, jak réwniez posrednio poprzez
zmnigjszenie obcigzen ponoszonych przez obywatela. Bezposrednie
dzialania panstwa zmierzajace do realizacji postanowien okreslonych w
Pakcie, polegaja na stworzeniu systemu 1 roéznych form wsparcia.
Podstawowg forma realizacji zadan panstwa zwigzanych ze wspieraniem
obywateli znajdujacych si¢ w trudnym potozeniu ekonomicznym jest
pomoc spoteczna. [12] W tresci art. 36 u.p.s. sformutowano katalog form
pomocy wyodrgbniajac dwie kategorie tzn. wsparcie pieni¢znej 1
niepieni¢znej. Wsparcie pieni¢zne okreslone w art. 36 pkt 1 u.p.s. polega
na redystrybucji Srodkow publicznych 1 przekazanie ich osobom
potrzebujacym w formie bezposrednich wyptat pienigznych. Natomiast
pomoc okreSlona w art. 36 pkt 2 u.p.s., przewiduje zapewnienie
schronienia, positku, ubioru, pokrycie kosztéw transportu publicznego,
pokrycie kosztow sktadek na ubezpieczenie zdrowotne i spoteczne, a takze
zapewnienie pomocy W uzyskaniu pracy zarobkowej, czy
usamodzielnieniu si¢. Zdecydowana wiekszos¢ swiadczen przewidzianych
w tej ustawie polega na bezposrednim wsparciu osoOb w trudnej sytuacji
materialnej, stanowigc element realizacji postanowien Paktu. Jednakze
jednym z celéw tej ustawy jest doprowadzenie osob uzyskujacych
Swiadczenia o charakterze pomocowym do usamodzielnienia si¢ 1
przezwyci¢zenia tej trudnej sytuacji. W praktyce oznacza to, ze wsparcie
nie ma charakteru ciaggtego, a winno trwac¢ tylko do momentu poprawy
standardu zycia beneficjentow pomocy spoteczne;j.

Forma bezposredniego wsparcia rodziny jest rowniez $wiadczenie
wychowawcze okreslone w ustawie o pomocy panstwa w wychowywaniu
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dzieci. [13] Ta forma alokacji srodkow panstwa polega na przekazaniu
kwoty s$wiadczenia osobom sprawujagcym bezposrednig opieke nad
dzieckiem. Katalog podmiotow uprawnionych zostat okreslony w art. 4
ust. 2 u.p.p.w.d. Wysokos¢ przystugujacego wsparcia jest kwotg statg
okreslong w art. 5 ust. 1 u.p.p.w.d., a wynoszacag 500 zlotych. Takie
dziatanie panstwa realizuje postanowienia Paktu w kwestii wsparcia rodzin
wychowujacych dziecko, drugim z celow wprowadzenia tego swiadczenia
bylo przezwyci¢zenie trudnej sytuacji demograficznej, a tym samym
rowniez podjecie dziatan o charakterze stymulacyjnym.

Inng formg wsparcia rodzin i 0séb najubozszych jest przyznawanie
preferencji podatkowych. Takie dziatanie panstwa stanowi realizacje
zarowno funkcji redystrybucyjnej jak i stymulacyjnej. Z jednej strony
stanowi bowiem bezposrednie wsparcie przejawiajace si¢ w przyznaniu
ulg 1 zwolnien podatkowych, z drugiej strony pobudza obywateli do
podjecia pracy zarobkowej. Jedng z form preferencji przyznanej rodzinom
jest mozliwo$¢ wspolnego rozliczania si¢ malzonkow z tytutu podatku
dochodowego od osob fizycznych. [14] To rozwigzanie uregulowane w
art. 6 ust. 2 u.p.d.o.f. umozliwia zmniejszenie obcigzenia podatkowego w
sytuacji gdy jedno z matzonkow przekracza wyzszy prob w skali
progresywnej podatku dochodowego. Skutkiem tego rozwigzania
podatkowego jest zmniejszenie finalnej kwoty podatku, ktory
matzonkowie sg zobowigzani uisci¢. Kolejng z preferenc;ji jest tak zwana
,kwota wolna od podatku”, polega ona na zmniejszeniu naleznosci
podatkowych osob uzyskujacych najnizsze dochody. Zgodnie z art. 27 ust.
1a, aktualna wysokos¢ kwoty wolnej od podatku wynosi 8.000 ztotych.
Ostatnim z elementow wskazanych preferencji jest ulga na dzieci
okreslona w art. 27f u.p.d.o.f., polegajaca na mozliwosci odliczenia sumy
pieni¢znej od podatku dochodowego. Dziatanie to poza wsparciem rodzin,
ma rowniez za zadanie wspiera¢ wzrost demograficzny panstwa. W
przypadku preferencji na gruncie podatku dochodowego od o0sob
fizycznych relokacja srodkow ma kilka celow. Po pierwsze, umozliwia
osobom z najnizszymi kwalifikacjami zawodowymi uzyskiwanie
dochodow bez koniecznosci uiszczania podatku dochodowego. Po drugie,
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pozwala na zmniejszenie obcigzen podatkowych wspdimatzonkéw. Po
trzecie, zawiera mozliwos¢ zmniejszenia naleznego podatku w przypadku
posiadania dzieci, a zatem stanowi forme¢ wsparcia rodzin.

Przechodzac do konkluzji relokacja srodkow finansowych panstwa
stanowi istotny element wsparcia oséb o trudnej sytuacji zyciowej. Pomoc
ze strony panstwa moze polega¢ na wsparciu bezposrednim, poprzez
przyznanie §wiadczen pienieznych, zmniejszeniu pasywow tzn. naleznosci
podatkowych, jak rdéwniez zapewnienie zaspokojenia podstawowych
potrzeb tzn. mieszkania, wyzywienia 1 odziezy, czy aktywizacji
zawodowej. Z tego powodu alokacja S$rodkow umozliwia realizacje
postanowien Paktu, poniewaz jego celem jest zapewnienie godziwych
warunkow bytowych dla wszystkich ludzi. Jednoczes$nie redystrybucja
srodkow pozwala na wsparcie rodzin poprzez przyznanie $wiadczenia
wychowawczego, $swiadczen z pomocy spotecznej, czy zmniejszenie
naleznych zobowigzan podatkowych.
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Determinants of bankruptcy and restructuring of entrepreneurs and
the standards of the International Covenant on Economic, Social and
Cultural Rights of 1966)

Streszczenie

Swoboda rozwoju gospodarczego wskazana w art. 1 Paktu, przy
jednoczesnym poszanowaniu innych Praw, powinna by¢ rozumiana jako
stworzenie ram prawnych i1 ekonomicznych dla upadtosci i restrukturyzacji
przedsiebiorcow. Warunki te zostang spetlnione, gdy takie postepowania
beda prowadzone przed sagdami lub innym organem wiadzy publicznej
jako gwarancja poszanowania ich praw oraz praw jednostki.
Przedsigbiorcom nalezy zagwarantowac jasne przepisy materialnoprawne 1
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proceduralne oraz prawo do aktywnego udzialu w postepowaniach
upadtosciowych 1 restrukturyzacyjnych. Oznacza to wplyw na przebieg
postgpowania, ochron¢ majatku przedsiebiorstwa 1 likwidacje go na
przejrzystych warunkach. Zasady te powinny by¢ zagwarantowane w
prawie krajowym w aktach prawnych rangi Konstytucji i ustaw. Zasady i
standardy postepowania upadtosciowego 1 restrukturyzacyjnego powinny
by¢ obiektywne 1 dostepne dla wszystkich przedsigbiorcow, bez
dyskryminowania kogokolwiek ze wzgledu na czynnik obywatelstwa lub
pochodzenia kapitatu, pochodzenia lub pici. Istotny jest rtowniez wptyw na
powyzsze standardy prawa Unii Europejskiej poprzez Rozporzadzenie
Parlamentu Europejskiego i Rady (UE) 2015/848 z dnia 20 maja 2015 r. w
sprawie  postepowania  upadtoSciowego oraz W sprawach
restrukturyzacyjnych poprzez Dyrektywe Drugiej Szansy.

Summary

The freedom of economic development indicated in Article 1 of the
Covenant, while respecting the other rights, should also be broadly defined
as the creation of a legal and economic framework for the bankruptcy and
restructuring of entrepreneurs. These conditions will be met when the
proceedings are conducted before the Court or another public authority as
a guarantee of their respect and respect for the right of the individual.
Entrepreneurs should be guaranteed clear substantive and procedural
procedures and the right to participate actively in bankruptcy and
restructuring proceedings. This means influencing the course of
proceedings, protecting the company's assets and liquidating them on
transparent terms and conditions. These principles should be guaranteed in
national law in legal acts of the rank of the Constitution and the law. The
principles and standards of bankruptcy and restructuring proceedings
should be objective and accessible to all entrepreneurs without
discriminating against anyone on the basis of the factor of citizenship or
origin of capital, origin or sex. It is also important to influence the above
standards of European Union law through Regulation (EU) 2015/848 of
the European Parliament and of the Council of 20 May 2015 on
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bankruptcy proceedings and in the field of restructuring cases through
Second Chance Directive.

Swoboda rozwoju gospodarczego  wskazana w art. 1
Mig¢dzynarodowego Paktu Praw Gospodarczych, Spolecznych 1
Kulturalnych z dnia 19 grudnia 1968 r. (dalej jako Pakt) [1], przy
jednoczesnym poszanowaniu innych Praw, powinna by¢ szeroko
zdefiniowana jako stworzenie ram prawnych i warunkow gospodarczych
dla upadtosci 1 restrukturyzacji przedsiebiorcéw. Nie moze by¢ bowiem
zawezana tylko do wolnosci pojmowanej jako swoboda co do wyboru np.
formy dziatalno$ci gospodarczej, ale winna dotyczy¢ takze sfery
dotyczacej zakonczenia prowadzenia dziatalnosci gospodarczej w formule
1 warunkach wynikajacych z regulacji prawnych [2]. Zachowanie tych
standardow dotyczy réwniez mozliwosci wyboru w adekwatnym i
odpowiednim czasie procedury restrukturyzacji wobec przedsigbiorcy,
ktory wobec postepujacych problemdéw gospodarczych niezaleznie od ich
przyczyny, winien mie¢ mozliwos¢ podjecia decyzji 1 realizacji wdrozenia
adekwatnych procedur. Jest to tym bardziej aktualna problematyka, iz
wobec probleméw pojawiajacych sie z istnieniem epidemii COVID — 19
wigkszo$¢ panstw wdrozyto modyfikacje albo wrgcz stworzylo nowe
rozwigzania w tym zakresie. Nie mniej jednak wskazane wyzej zasady 1
standardy postepowania upadioSciowego 1 restrukturyzacyjnego bez
wzgledu na obszernos¢ ich katalogu powinny by¢ obiektywne i1 dostepne
dla wszystkich przedsiebiorcow, bez dyskryminowania kogokolwiek ze
wzgledu na czynnik obywatelstwa lub pochodzenia kapitatu, pochodzenia
lub pici [3].

Powyzsza problematyka dotyczy nie tylko rozwigzan krajowych, ale
w cale] rozciggtosci winna dotyczy¢ takze =zagadnien z zakresu
miedzynarodowych postgpowan restrukturyzacyjnych 1 upadiosciowych.
Zasadniczo tez koniecznym jest pojmowanie zasady wyrazonej w art. 1
Paktu w sposob zblizony zarobwno w panstwie goszczacym jak 1 w kraju
gospodarza w przypadku dziatalnosci miedzynarodowe] czy
transgranicznej, co winno stanowi¢ istotne ograniczenie r1OZnic
regulacyjnych. Przy czym nalezy podkreslié, iz pojmowanie tak
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rozumianej zasady rozwoju gospodarczego musi by¢ nie tylko zasadg
ustrojowa, ale znalez¢ swoje pelne uzasadnienie w regulacjach prawa
materialnego oraz procesowego. Nie mozna traci¢ z pola, widzenia tego, 1z
te zasady maja swoje tak bezposrednie jak i posrednie przetozenie na inne
sfery zycia spotecznego jak 1 maja wplyw na rozw¢j kulturalny 1 edukacje
gospodarczg [4].

Wydaje sie¢, 1z nalezy przyjac¢ zalozenie, iz warunkiem zachowania
gwarancji w ramach wyzej zakre§lonych celow 1 funkcji jest przyjecie ze
warunki te zostang spetnione, gdy postepowanie bedzie prowadzone przed
sagdem lub Trybunatem lub innym organem wladzy publicznej jako
gwarancja poszanowania praw jednostki przy jednoczesnym zapewnieniu
wszelkich standardow dotyczacych niezawistosci 1 niezalezno$ci organow
prowadzacych to postgpowanie. Zasada ma takze zastosowania do takich
procedur czy tez postepowan gdy rola sadu badz wiadzy sadowniczej
sprowadza sie do potwierdzenia skutkow pozasgdowych procedur i
postepowan prowadzonych przy zachowaniu standardow regut jakie
przynaleza do postgpowan sadowych. W ramach tak przyjetych zatozen
nie moze  dochodzi¢ do  jakiegokolwiek  dyskryminowania
przedsiebiorcow, czy jako jak osob fizycznych czy jako podmiotow
korporacyjnych z uwagi na czynnik obywatelstwa, pochodzenia kapitatu
czy tez siedziby spotki matki dla podmiotow dzialajacych strukturze
holdingowej [5]. Przy czym nie stoi w opozycji do zachowania tych
standardow ustalenie kognicji sadu kazdego kraju do wszczecia i
prowadzenia post¢powania restrukturyzacyjnego 1 upadtosciowego.
Przedsigbiorcom w  ramach  powyzszych  standardow  nalezy
zagwarantowa¢ jasne przepisy materialnoprawne 1 proceduralne
gwarantujace aktywny udziat w postgpowaniach upadtosciowych 1
restrukturyzacyjnych. Oznacza to realny wptyw na tok i przebieg
postepowania, ochron¢ majatku przedsiebiorstwa oraz w przypadku jego
likwidacji przeprowadzenie tego procesu na przejrzystych warunkach.
Dotyczy to zarowno dtuznika przedsigbiorcy  jak 1 podmiotéw
gospodarczych bioragcych udziat w tych postepowaniach jako wierzyciele.
W tym ostatnim przypadku wierzyciele winni mie¢ zagwarantowane
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warunki  udzialu w  postgpowaniu  restrukturyzacyjnym = badz
upadtosciowym dluznika, gwarantujace ochrone¢ i realizacje swoich
uprawnien badz praw stusznie nabytych 1 zabezpieczonych na majatku
dhuznika, bez uzasadnionego uprzywilejowanie jakiekolwiek grupy
wierzytelnosci lub wierzycieli. Innymi stowy stosowanie tych standardow
to nie tylko przebieg, ale takze skuteczno$¢  procesoOw
restrukturyzacyjnych 1 upadtosciowych. Przy czym o tym nie moze
decydowa¢  tylko  charakter podmiotu  (prywatnoprawny  czy
publicznoprawny), ale przede wszystkim wysokos¢ wierzytelnosci, jako
podstawowego kryterium zaspokojenia 1 skutecznosci poszczegdlnych
procedur. Wszystkie wyzej] wskazane zasady powinny by¢
zagwarantowane w prawie krajowym w aktach prawnych rangi
Konstytucji[6] i ustaw [7].

Przyjecie zasad roOwnosci 1 poszanowania standardow zawartych w
Pakcie winno by¢ takze rozpatrywana w zakresie dostepu do pomocy
publicznej, ktéra winna by¢ przyznawana 1 oceniana wobec
ujednoliconych standardowych wzorcow 1 zachowan. Oznacza to, iz kazde
Panstwo w ramach samostanowienia winno stworzy¢ procedury 1 organy
wladne do tego aby taka pomoc podmiotom zagrozonym
niewyptacalnoscig gwarantowaé, ustali¢ tryb i formy jej udzielania, ale
nade wszytko odkresli¢ jasne reguty dotyczace udzielenia 1 weryfikacji
sposobu korzystania z pomocy publicznej [8].

Nie mozna traci¢ z pola widzenia, 1z z zasadg jaka wynika z art. 112
Paktu winno by¢ uznanie w ramach porzadku krajowego, iz procedura
restrukturyzacyjna oraz upadtosciowa ma doprowadzi¢ do ostatecznego
oddluzenie dluznika, co bedzie wywotywalo skutki takze w porzadkach
prawnych innych krajow Unii Europejskiej. Z punktu widzenia tak
regulacji materialnoprawnych jak i procesowych oraz egzekucyjnych
oznacza to catkowity brak mozliwosci podejmowania jakichkolwiek
dzialan skutecznych prawnie wobec podmiotu i1 przedsiebiorcy wobec
ktorego przeprowadzono skuteczng procedur¢ upadtosciowag czy
restrukturyzacyjng. W tym znaczeniu prowadzone postepowania
restrukturyzacyjne 1 upadtoSciowe maja stanowi¢ catkowite 1
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nieodwracalne oraz niewzruszalne zakonczenie czynnosci sprzed dnia
ogtoszenia upadtosci czy otwarcia postepowania restrukturyzacyjnego [9].

Okreslenie zasad i standardow w zakresie upadtosci przedsiebiorcow
nie moze by¢ postrzegane jedynie jako wplyw na rozwoj gospodarczy
gdyz pocigga za sobg okreslone skutki spoteczne (vide art. 3 1 6 Paktu).
Réwnie wazne sg bowiem skutki spoteczne w tym zapewnienie nalezytej
ochrony dla pracownikow 1 ich wynagrodzen, osob dotknigtych
niepelnosprawnosciami, osob uposazonych alimentacyjnie czy wreszcie
innych osob, ktore posiadaja skutecznie 1 prawnie chronione
wierzytelnosci  podlegajagce  weryfikacji 1 zaspokojeniu w  toku
postepowania restrukturyzacyjnego czy upadlosciowego. Zwlaszcza w
toku tego ostatniego postepowania przejawem respektowania praw
spotecznych jest obejmowanie z urzedu przez wilasciwe organy tegoz
postepowania 1 zaspokajanie wierzytelnosci z zakresu alimentow, rent oraz
nalezno$ci pracowniczych. Te ostatnie bowiem winny zawsze podlegac
szczegOlnej ochronie 1 by¢ zaspokajanie w pierwsze] kategoriach interesu
bezposrednio po kosztach postepowania [10].

Istotne jest rowniez wpltywanie na powyzsze standardy prawa Unii
Europejskiej poprzez Rozporzadzenie Parlamentu Europejskiego 1 Rady
(UE) 2015/848 z dnia 20 maja 2015 r. w sprawie postgpowania
upadlosciowego [11] oraz w sprawach restrukturyzacyjnych poprzez
Dyrektywe drugiej szansy [12].

Zwlaszcza w zakresie implementacji tych regulacji europejskich
nalezy wskazac, 1z stosowanie tych standardow przejawia si¢ na kazdym
etapie procedur upadtosciowych. Przy czym nie moze to powodowac
asymetrii przyjetych rozwigzan, iz ma jedynie zapewni¢ ochron¢ prawa i
interesoOw dluznikdw bez zachowania gwarancji dla ochrony stusznych
praw podmiotow gospodarczych bedacych w tym przypadku
wierzycielami. Koniecznym jest zatem stanowienie takich zasad i regut
aby spelnic¢ kryteria rownomiernej 1 skutecznej ochrony 1 wsparcia [13].

Analiza regulacji polskich w zakresie ustawy Prawo upadlo$ciowe
oraz Prawo restrukturyzacyjne zar6wno na poziomie krajowym oraz
transponowania regulacji europejskich czy tez migdzynarodowych
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pozwalaja na stwierdzenie, 1z w ramach stanowionych regulacji
zachowane zostaly standardy i zasady zawarte w Pakcie. Dotyczy to nie
tylko wolnosci 1 praw gospodarczych, ale doszto takze do poszanowania
praw spotecznych i kulturalnych. Dotyczy to nie tylko kwestii zwigzanych
z samym przedmiotem tych postgpowan, ale dokonania odpowiednich
regulacji gwarantujacych nie tylko przebieg, ale ochrong¢ praw
podmiotowych na przedpolu upadtosci czy restrukturyzacji oraz po ich
zakonczeniu. Warto podkresli¢, iz czyni temu zado$¢ nie tylko zasada
uniwersalnej 1 kompleksowej egzekucji, ale takze podporzagdkowanie
regulacji postepowan cywilnych 1 administracyjnych oraz podatkowych
rezimom wynikajacych z regulacji prawa restrukturyzacyjnego oraz
upadiosciowego [14]. Ostatnie nowelizacje w tym zakresie nie tylko
podtrzymaty te zasady ale je wzmocnily. Mozna zatem pokusi¢ si¢ o
stwierdzenie, 1z polskie regulacje prawa upadlosciowego 1
restrukturyzacyjnego nie tylko w zakresie praw gospodarczych ale catego
Paktu realizujg jego cele 1 funkcje. Dotyczy to takze praw spotecznych i1
kulturalnych jako powigzanych z prawami gospodarczymi [15].
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I'natkiBebka Outecs BikTopiBHAa,
CTYACHTKA HaB4YaJIbHO-HAYKOBOT'O
IOpUIMYHOTO 1HCTUTYTY I[IpukapnaTcbkoro
HaIlIOHAJBHOTO  YHIBEpCUTETYy iM. B.
Credannka

HaykoBuii kepiBHMK: mnpodecop, TOKTOp
ropuanuHnx Hayk Kuuin B. B.

(Olesya Gnatkivska,

student of educational and scientific law
institute of Vasyl Stefanyk Precarpathian
national university

Scientific adviser: professor, doctor of law
Vitalii Knysh)

Cranii BupoBagxeHHsi Mi’kHAPOIHOT0 MAKTY PO €eKOHOMI4Hi,
couiaJbHi i KyJbTYypHI pasa.
(Stages of implementation of the International Covenant on Economic,
Social and Cultural Rights)

The International Covenant on Economic, Social and Cultural Rights
Is a covenant adopted by the UN General Assembly on December 16, 1966
and entered into force on January 3, 1976.

The International Covenant on Economic, Social and Cultural Rights,
as well as the International Covenant on Civil and Political Rights,
provides, first of all, international protection at the world level of
individual, but not collective, human rights and freedoms.

An international pact about economic, social and cultural rights more
richly in content defined such human rights, as right to work, on a strike,
on a health protection, on education, on participating in cultural life, and
also of right for convict.

The International Covenant on Economic, Social and Cultural
Human Rights pays great attention to the proclamation and consolidation,
along with others, of fundamental labour rights, including:

1) The right to work.
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2) The right to just and favourable conditions of work, including or
fair wages without discrimination.

3) Satisfactory living conditions for workers and families.

4) Safe and healthy working conditions.

5) The same career opportunities for all exclude based on seniority
and skill level.

6) The right to rest.

7) The right to a trade union company.

8) The right to strike.

It establishes specific obligations of the states that have ratified the
Covenant regarding the practical implementation of its provisions.

In particular, with regard to the right to work, the Covenant includes
the right of every person to be able to earn his living in work that he freely
chooses or freely accepts. To ensure this right, states must implement a
number of vocational training and education programs, define the ways
and methods of economic, social and cultural development, full
employment in conditions that guarantee the fundamental political and
economic freedoms of a person.

In addition to the above basic rights in the field of social and labour
relations, the Pact proclaims a number of other rights: the right to social
security, including social insurance; protection and assistance to families,
mothers within a reasonable time before and after childbirth, all children
and adolescents; the right to an adequate standard of living, freedom from
hunger; the right to the highest attainable standard of physical and mental
health; the right to education; the right to take part in cultural life; the
right to use the results of technical progress and their practical application;
the human right to protection of moral and material interests arising in
connection with any scientific, cultural, artistic works of which he is the
author.

The most important international source for the formation and
consolidation economic human rights is the International Covenant on
Economic, Social and cultural rights. Compared to any other global
normative acts in the field of human rights International Covenant on
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economic, social and cultural rights are the most important international
legal framework for the protection of these fundamental human rights.

Compliance by States parties with their obligations under the
Covenant and the level of implementation of the relevant rights and
obligations is monitored by the Committee on economic, social and
cultural rights. In its activities, the Committee relies on a variety of
information sources, including reports, submitted by the participating
States, and the incoming notifications specialized agencies of the United
Nations.

The need to implement the provisions of the Covenant within the
framework of internal state legislation is consistent with Article 27 of the
Vienna 1969 Convention on the Law of Treaties, which emphasizes says
that “a participant cannot refer to the position of his internal his rights as
an excuse for his failure to fulfil the contract" Moreover, the Covenant
often attributes the adoption of legislative measures in those cases when
the current legislation violates the provisions of the Covenant obligations.

The Limburg Principles for the Implementation of the International
Covenant Economic, Social and Cultural Rightsl4 emphasizes that
«Participating States must provide effective remedies for protection,
including, if necessary, judicial protection» (principle 19).

Since the Covenant does not yet provide for a procedure submission
of complaints by individuals, full implementation of the rights specified in
this normative act all the more depends on the availability at the national
level of appropriate laws and remedies Noah protection.

The national and local judicial authorities of the participating States
should no use such international human rights law, what is the Covenant as
a guideline in the interpretation of domestic law norms and ensure the
interpretation and application of national legislation in accordance with the
provisions of the ratified state howl of international human rights treaties.
From an international perspective law, the principle that courts should
avoid putting their government in a position that forces him to violate the
norms of the international lent contract.
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Social orientation of most states of the world, domination in social
policy states of the model of social justice require the provision and
provision of basic socio-economic rights, which are reflected at the
universal level, in particular in the International Covenant, and in regional
documents. For support and recognition by states rights of the second
generation, mainly socio-economic rights, the UN has repeatedly
proclaimed their importance and significance on an equal basis with other
rights, including the rights of the first generation. In particular, the UN
General Assembly unanimously adopted Resolution 32/130 of December
16, 1977 stating that «all human rights and fundamental freedoms are
indivisible and interrelated, ... implementation, dissemination and
protection of both civil and political rights, and economic, social, cultural
and give them equal attention; full implementation of public and political
rights is impossible without the implementation of economic, social and
cultural right».

One of the main problems in the implementation of the provisions of
the International Covenant on Economic, Social and Cultural Rights is the
declarative nature of Ukrainian legislation. In the Constitution, laws,
programs and other regulations, there are many obligations to ensure
certain rights. However, the legislation lacks proper procedures for the
implementation of these rights or their implementation is not supported by
government funding.

In Ukraine, there is no division in legislation into norms that ensure
certain social, economic or cultural rights and certain privileges associated
with special merit, position, etc. The difference in legal regulation is
obvious: the norms ensuring the implementation of social and economic
rights cannot be cancelled or suspended in action. Privileges can change
and are more dependent on the will of the state.

As a result, dozens, if not hundreds, of legislative provisions that
define the implementation of economic and social rights are stopped in the
annually adopted laws of Ukraine on the state budget. That is, these laws
stopped the operation of certain norms of individual laws, which
guaranteed the implementation of certain rights.
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I'punan Oubra AnaroJiiBHa,

KaHOUAaT IOPUAUYHUX HAYK, BHKJIaJa4
kadeIpu KOHCTUTYIIHHOrO, MIXKHAPOJ-
HOI'0 Ta aaMIHICTPATUBHOI'O MpaBa, HaBYa-
JHHO-HAYKOBOTO IOPUIUYHOTO 1HCTUTYTY
[IpukapnaTchbKOro HailiOHaJIBLHOI'O YHiBEp-
cutery M. B. Credanuxka.

(Olga Grytsan,

Candidate of law science, lecturer of the
department of constitutional, international
and administrative law of the educational-
scientific law institute, Vasyl Stefanyk
Precarpathian national university)

Mi:kHaApOXHO-TIPABOBI MEXaHI3MH OXOPOHU KYJbTYPHOI CHAIIIUHH.
(International legal mechanisms for the protection of cultural
heritage)

3rigHo 4.2 crtarti 54 KoHcTtuTymii YKpaiHu KyJibTypHa CHajalinHa
OXOpOHSIETbCST 3aKOHOM. Jlep:kaBa 3a0e3mneuye 30€epeKeHHS 1CTOPUYHUX
naMm'siTOK Ta 1HIIKUX 00’ €KTIB, IO CTAHOBIISITh KYJIbTYPHY I[IHHICTh, BXKHBAE
3aXOJIB I IOBEPHEHHS B YKpaiHy KyJIbTYpPHUX LIHHOCTEHW Hapomdy, SKi
3HAXOMSAThCA 3a 11 MekaMu. Mo)kHa 3pOOUTH BHCHOBOK, ITI0O BKa3aHOMY
00OB’SI3Ky KOPECIOHJIy€ TpaBO JIOJUHU BUMAratu 30€peKCHHS TaKuX
mam’SITOK Ta 00’ €EKTIB.

VY cr. 4 3akony Ykpainu «IIpo KyabTypy» MICTUTBCS OOOB’SA30K
JepKaBU y MPIOPUTETHOMY MOPSJIKY CTBOPIOBATH YMOBH JUIsl PO3BUTKY
KYJbTYpH YKpPAalHChKOI Hallli, KOPIHHMX HapOJIB Ta HalllOHAJbHUX
MEHIIMH YKpaiHh, a TakoX 30epekeHHS, BIATBOPEHHS Ta OXOPOHHU
ictropudHoro cepenopuiia. [{boMy O0O0OB’SI3Ky KOpPECHOHIyE TIPaBO
rpoMajisiH Ha 30€peKEeHHS, PO3BUTOK, MPOIAryBaHHs KYJIbTypHOI, MOBHOI
CaMOOYTHOCTI, TpaAWIllid, 3BUYAiB Ta OOPSAMIB, JOCTYI JI0 KYJIbTypPHUX
IIHHOCTEH, KYJIbTYPHOI CIAJIIIUHY 1 KyJIbTypHUX Osar (cT. 6). BinnosigHo

10 cT. 16 3akoHy oOpraHu BHKOHABYOI BJIaJM Ta OPraHd MICIIEBOTO
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CaMOBpsIIyBaHHS TOBHUHHI 3a0e3redyBaTd 30€peKeHHsS HeMmaTepialbHOI
KYJbTYPHOI CHAAIIMHU, B TOMY YMCII TPaAUIIMHOI HAPOAHOI KYJIbTYpH,
MOB, JiajJ€eKTiB 1 TOBIPOK, (GOIBKIOPY, Tpajuliiii, 3BUYAiB 1 OOpSIB,
HapOJHUX XYJOXKHIX IPOMHCJIB Ta peMeces, ICTOPUYHHUX TOIIOHIMIB
TOLIO.

3riHo JI0BroCTpOKOBOI CTpaTerii pO3BUTKY YKPAiHCBKOI KYJIbTYpH,
3aTBepKEeHOl  po3nopspkeHHssM KaGinety MinictpiB Ykpainun Big |
motoro 2016 poxky No 119-p cdepa kyabTypu € HalWdyTIUBIIIUM
MOKa3HUKOM peati3ailii MmpaB JIOJUHU, 30KpEMa TaKUX, SK IpPaBo Ha
IIGHTUYHICTh, HAI[lOHAJIbHY TIaM’siTb, MOYYTTS BJIACHOI TIAHOCTI Ta
comianbHoi  3marogu.  Came  KyJbTypa, IO  33a0X04y€ [0
HaWpPI3HOMAHITHIIKUX (OPM TBOPUOTO CAMOBHUPAXKEHHA 1 BOJHOYAC
BUBYEHHS Ta OHOBJICHHS TPAAUIIINA, CIIPUSIE PO3BUTKY TBOPUOi EKOHOMIKH,
1HHOBAILIIITHOT MOJITUKU Ta aKTUBHIA y4acTl TPOMaJICBKOCTI B MOOYIOBI
Cy4acHO1 Ta AEMOKpaTU4YHOI JepkaBu. OHIEIO 13 CTPATETIUYHUX 1N IS
HaIIO1 Jep’KaBU BHU3HAETHCA YJIOCKOHAJIEHHS TMOJITHUKU Yy c(epi 3axucty
KyJbTYPHOI CHAQUIMHU: KYJbTYpHAa CHAJUIMHA, 3TIJHO JOKYMEHTY, -
pyxoMma, Hepyxoma Ta HemaTeplalibHa, CBIIYUTh PO JIOJICBKY TBOPYICTS 1
JIEKUTh B OCHOBI 1IEGHTUYHOCTI HApOAy. 3JIaTHICTh OLIIHIOBATH, 30€epiraTu
Ta MepelaBaTH TPAJUIlii, 3HAHHA Ta HABUYKU BHU3HAYAa€ CaMOOYTHICTh
KyJIbTYpU OKPEMHUX TpyM, TpOMaJl 1 CYCHUIbCTB; MOCHJIEHHS 3yCWIb Yy
chept 30epexeHHS 1 BIATBOPEHHS KYyJbTYpHOI (MaTepianbHOI 1
HEeMaTepiajabHOi) Ta IPUPOJHOI CHAAIINHY, SIK 1€ 3a3HAYEHO B MPOTrpamax
JIOBFOCTPOKOBOr0 po3BUTKYy €Bpornu Tta OOH, € ogHHUM 13 MNpPIOPUTETIB
Crparerii, 10 BH3HAYa€ KYJIbTYpYy SIK 0a30BUN €JIIEMEHT HAI[lOHAJIbHOI
nam’ STl yepe3 MepeoCMUCIICHHS 3HAYEHHS 1 POJIi KYJIbTYPHOI CHAIIIUHU B
PO3BUTKY CYCIIJIbCTBA.

BnactuBi chorojeHHio rioOanmizaiis BCiX CTOPIH CYCHUIbHUX
BIIHOCMH Ta KOMepIiaii3aiis KyJbTypd 3HAYHO 3aroCTPUJIM MUTaHHS
I0/I0 3aJIyYEHHSI aBTOPUTETY MI>XKHAPOJAHUX OpraHizaiiil 10 30epexeHHs
KyJbTYpHUX 37100yTKIB 1 HaAa0aHb HApOAIB CBITy, 3aXHCTy Ta
BUKOPUCTAHHS 1IXHBOT KyJbTYypHOI criaAmuHu. Cepell TaKuX MIXKHAPOIHUX
opraHizamii Bapto B mnepury uepry 3ragatd Opranizaiiio OO0’eaHaHUX
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Hamiit 3 nmutanp ocBitu, Hayku 1 KyJabtypu — FOHECKO, unenom sxoi €
Ykpaina.

17 xoBtHa 2003 poxy HIOHECKO mnpuiinsiia KonBeHIito mpo
OXOpPOHY HeMaTepilallbHO1 KyJIbTYpHOI craamuuu [22], 1o skoi Ykpaina
npueananacs 6 6epesns 2008 poxy. 3a3HaueHUN JOKYMEHT, 0€3 CyMHIBY,
Ma€ BEJMKE 3HAYCHHsS MJI1 TMOAAJbIIOr0 30epeKeHHS YKPaiHChKHUX
HamoHanbHUX  Tpamumik. Ilimamum 1€ KowBenmii €: oxopoHa
HEeMaTepiadbHOI KyJIbTYpPHOI CHAAIIMHU, 3a0€3MEeUEeHHsI TMOBaru [0
HeMaTepiaabHOI KYyJIbTYPHOI CHAJIIMHU BIAMOBIJHUX CHIUIBHOT, TPy Ta
OKpeMHUX 0cCi0; MIJBUILECHHS PIBHS 3HAHb HA MICLIEBOMY, HAI[lOHAJIBHOMY
Ta MDKHApOJHOMY PIBHSIX IMPO BaXJIUBICTh HEMATEPialbHOI KYJIbTYPHOI
CHaIIMHU Ta 3a0e3ne4YeHHs ii B3aEMHOT'0 BU3HAHHS.

Y KoHBeHlII TepMiH «HeMaTepialbHa KYJbTYpHA CHAILIAHA»
Oo3Hauae 3BHYAi, (OpPMHU TOKA3y Ta BUPAKEHHS, 3HAHHS Ta HABUYKH, a
TaKOX MOB’s3aH1 3 HUMU 1THCTPYMEHTH, IIPEAMETH, apTeaKTH U KyIbTypHI
MPOCTOPH, SAKI BHU3HAHI CHUILHOTAMM, TpynaMud W Yy JESKUX BHUIIAJIKax
OKpEMHM 0CO00aMM SIK YaCTHHA IXHBOI KYyJbTYpHOI cHaamuau. L
HeMaTepiajabHa KyJbTypHA CHAAIIMHA, IO MEePEIA€ThCs Bl MOKOIIHHS 10
MOKOJIIHHS, TIOCTIMHO BIATBOPIOETHCS CHUIBHOTAMHM Ta TpyHaM Mif
BIUTUBOM I1XHBOTO OTOYEHHS, IXHBOI B3a€EMOJAIl 3 MPUPOAOID Ta IXHBOI
icTopii 1 popMye y HUX TTOUYTTSI CaMOOYTHOCTI ¥ HACTYMMHOCTI, CIIPUSIOUH
TaKUM YMHOM TOBAa31 0 KyJIbTYPHOTO PI3HOMAHITTS i1 TBOPYOCTI JIFOJIUHH.

TepMmiH «HemaTepialibHa KyJIbTypHa CIHAAIIMHA», MPOSIBISETHCS,
30KpeMa,y TaKhX Taidy3sx: a) YCHUX TPaJullisx Ta opmax BUpaKeHHs, 0)
BUKOHABCHKOMY MHCTEITBI; B) 3BHYasAX, O0OpsAgax, CBATKYBaHHSX;
TpaauIIiHUX pemeciax. «OxopoHay, 3riiH0 KoHBeHII11, 03HaYa€e 3ax0/u,
COpsIMOBaHI  Ha  3a0e3MEYeHHS  JKUTTE3JATHOCTI  HeMaTepiajabHOl
KyJIbTYPHOI CHAJIIMHU, Y TOMY YHCIHI ii 11eHTUdIKaIli, JOKYMEHTYBaHHS,
JOCIIIJIPKEHHSI, 30€pEKEeHHs, 3aXUCTy, MOMyIsSpHU3allito, MIIBUILICHHS 11
poai, 11 mepemady, a TaKoX BIJIPOJIKEHHS PI3HUX AacIleKTIB TaKoi
CHAJIIIAHH.

VY pamkax FOHECKO 3acHoBano MixXypsiIoBUI KOMITET 3 OXOPOHHU
HeMaTepiaabHOi KyJbTypHOI cmaamau. KomiTeT ckiamaerbcs 3
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npeacTaBHUKIB 18 gepkaB-ydyacHuilb. Jlomomora, 110 HaIa€TbCs
KomiteToMm  jnepikaBi-ydacHHUIll, MOXK€ HaOyBaTu  Takux  (opwm:
JTOCIIKEHHS, 1110 CTOCYIOTHCS PI3HUX aCIEKTIB OXOPOHU; HAIAHHS TTOCIYT
EKCIIepTIB Ta CHCLIATICTIB-IIPAKTHUKIB, MIATOTOBKU BCHOT'O HEOOXITIHOTO
MepcoHaly; po3poOKM HOPMATHBHHMX Ta IHINMX 3aXOJ1B; CTBOPECHHS Ta
3a0e3neueHHss PYHKIIOHYBaHHS 1HOPACTPYKTYp; HaAaHHs 00JIaIHAHHS Ta
HOY-xay; 1HIMX (HopMu (HIHAHCOBOI M TEXHIYHOI JOMOMOTH, 30KpeMa y
BIIMOBITHUX BUIQJKAaX HAJaHHS TMO3UK 3 HHU3bKUMHU MPOLEHTHUMHU
CTaBKaMH Ta MOKEPTB.

3rinzHo  KoHBeHIii, KOXXHa Jep)KaBa-yyacHMIL: a) YXKHUBae
HEOOXIIHUX 3aXOMAiB i 3a0e3leYeHHs OXOpPOHU HeMmaTepiaabHOl
KyJbTYpHOI CHaJAIIMHUA, HasgBHOI Ha 1 TepuTopii; O) imeHTUdIKYE U
BU3HAYa€ PI3HI €IEMEHTH HEMaTepladbHOI KyJIbTYPHOI CHIAIIMHHA, HASIBHOL
Ha 11 TEPUTOPIi, 32 y4acTIO CHIUIBHOT, IPyN Ta BIANOBIAHUX HEYPSIOBUX
opranizamiii. [Ilo6 3a0e3meuntu i1AeHTU(IKALIO JI1 OXOPOHH, KOXKHA
JepKaBa-y4yacHMIlI 3 YpaxyBaHHSIM CBO€i CHUTyallll CKJIaga€ OJUH YU
OUIBII HIK OJIMH MEPEJIK HEMaTePladbHOI KyJIbTYPHOI CIIAAIINHU, HAsIBHOI
Ha ii TepuTopii. Taki nepeniku HOBUHHI OHOBIIOBATUCS PETYIISIPHO.

KoxHa nepkaBa-ydacHulls, 100 3a0e3rneuyBaTi OXOpPOHY, PO3BUTOK
Ta MIJABUILECHHS POJII HeMaTepiaabHOI KYyJIbTYpPHOI CIAAIIMHU, HAsIBHOI Ha
il Teputopii, OOKIAZa€ 3YCWUJIb [UJIs: MPUUHATTSA CIUIBHOI TIOJITHKH,
CIIPSIMOBAHO1 HA MIBUILCHHS POJII HEMaTepiaabHOI KYJIbTYPHOI CIIAITAHUA
B CYCHUIBCTBI Ta BKJIIOUYEHHS OXOPOHM IIi€i CHAAUIMHM A0 Mporpam
IJIAHYBAHHS, CIPUSHHS HAYKOBUM, TE€XHIYHUM Ta MHUCTEITBO3HABUUM
JTOCJIJDKEHHSM, a TaKOK PO3p00Ill METOJIMK JAOCIIHKEHHS I €(DEKTUBHOT
OXOpPOHU HEMaTepianbHO1 KYJIbTYPHOL CIIaJIIUHU, 30KpemMa
HeMaTepladbHOI KYJIbTYpPHOI CHAJIIUHM, KA 3HAXOISATHCS B HeOe3Ielli;
BXKUTTS BIAMOBIIHUX HOPUAUYHUX, TEXHIYHMX, AaJMIHICTPAaTUBHHX Ta
(1HaHCOBUX 3aXOiB, CHOPSIMOBAHUX HA: CHPUSHHSA CTBOPEHHIO abo
MNOCUJIEHHIO YCTAaHOB 3 TMIATOTOBKUA KaApiB y Tally3i YIpaBJIiHHSA
HEeMaTepIAIbHOI KYJbTYPHOI CHAJIIMHOK, a TaKOoX Ilepeaadi Takoi
CIIaAIMMUHU yepe3 hOopyMHU Ta MPOCTOPH, IPU3HAUCHI JIJIA 11 MPEACTaBICHHS
a00 BUpaXeHHS; 3a0e3MeUYeHHs JOCTYIYy 0 HeMaTepiadbHOI KyJIbTypHOI
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CHAIINHU 3 JOTPUMAHHSIM 3arajbHONPUNHATOI MPAKTUKH, 110 BHU3HAYAE
MOPSIZIOK JIOCTYITY TIEBHUX ACIEKTIB TAKO1 CIIAIIMHU TOIIIO.

BaxnuBe 3HaueHHs 711 YKpaiHU HA I[bOMY €Talll BiJirpa€e BeICHHS
HaiioHanpHOTO  peecTpy  €JIEMEHTIB  HeMaTeplalibHOI  KyJIbTYpHOI
caaman  Ykpainu — 3rigHo mojoxeHb Konpenmii FOHECKO mpo
OXOPOHY HEMaTepialibHOI KyJIbTypHOI cnafamuHu. Hakazom MiHictepcTBa
KyJapTypu Ykpainu Big 27 nunas 2015 p. Ne 548 iioro Bene YkpaiHChbKHid
HEHTp  KYJIbTYPHUX  JOCHIDKEHb  MIiHICTEpCTBa  KyJbTypH  Ta
iHpopmaliinoi mojiTukd Ykpainu. HarioHanbHHII peecTp € €quHUM
MepesikoM, B SAKOMY 30epiraloTbCsi BCl €JIEMEHTH HeMaTepiaibHOT
KyJbTYPHOI CHAJUIMHUA YKpaiHW, HaBITh Ti, SIKl MOLIUPEHI 32 MEKaMu
YKpaiHu.

Takoxx 3 meroro 300py, OOpOOKM Ta CKJIAJaHHS OPIEHTOBHOTO
Mepeiky eJEeMEHTIB HeMmaTepiadbHOi KYJbTYpPHOI CHAIIIAHUA  JUIsS
BHECEHHS iX JO0 BIJAMOBIJIHUX CIHCKIB PO3IMOPSHKECHHIMUA O00JaCHUX
JepKaBHUX aJMIHICTpaIllid y KOXHIA o0jacti YKpaiHu OyJo CTBOPEHO
o0J1acH1 KoMicii 31 300py, 0OpoOKHM Ta CKJIagaHHS OPIEHTOBHOTO MEPENTIKY
€JIEMEHTIB HeMaTepIaIbHOI KyJbTypHOI crnaamuHu. KpiM 11boro, Hakazom
MinictepctBa KynbTypu Ykpainu Biag 13 uepBus 2017 p. Ne 439 Oyno
3aTBepkeHo [lonoxenns nmpo EkcriepTHy pany 3 muTaHb HEMaTepialbHOI
KyJbTYPHOI CITaAIIMHU TTpU MIHICTEpPCTB1 KyJIbTYpH Y KpaiHHU.

PoGoTa Ham CTBOpEHHSIM HAIlIOHAJIBHOTO PEECTPY MPOBOAUTHCA B
VYkpaini 3 2013 poky. [IpoTe BIACYTHICTh YITKUX THCTPYKI[IM 1 MEXaHI3MIB
Mo3HavMacs Ha ii e(peKTUBHOCTI Ta 3J1aroJ»KEHOCTI. Benuki crojiBaHHs
I0/I0 MOKBABJICHHSI pOOOTH HUHI MOKJIAIAI0Th HA 3ally4eHHs JO poOOTH
MiclieBUX (DaxiBLIB 3 PI3HUX PETIOHIB KpaiHU: eTHOrpadiB, Kpae3HaBIIIB,
OpaliBHUKIB  KyJbTypu. [IpoBeleHHS IIsJIBHOCTI 1O  CTBOPEHHIO,
HAMOBHEHHIO 1 BeJIeHHIO PeecTpy eneMeHTIB HemaTepiaibHOI KyJIbTypHOI
CHAIMHA TIOTPeOY€e€ CKOHIEHTPOBAHUX 3YCHJIb CIICIIATICTIB PI3HUX
rajgy3el, BUKOPHCTAHHS HAKOMUYEHOrO0 YKPAaiHCBKOTO Ta 3apyOIKHOIO
JOCBI/lY, YJIOCKOHAJIEHHS MiATOTOBKM KBali(piKOBaHUX KaJpiB, K1 3/10H1
MIPOBOJIUTH POOOTY 3 BHUSABJCHHS Ta OOJIIKY €JIEMEHTIB HeMaTepialbHO1
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KyJbTYpHOI  CHAIIIMHM, a TaKoXX  I1HBEHTApH3allll0  EJIEMEHTIB
HeMaTepiaabHOI KYJIbTYPHOI CHIAAIIMHN MiCIIEBOI0/periOHAIbHUX PIBHIB.

Tak, 10 mpukiIaxy, OJHUM 3 €JIEMEHTIB HeMaTeplajdbHOI CHAAIIMHU
XapkiBChbKO1 001aCTl BU3HAHO TPAAMINI Pi3JBIHUX CBATOK c. Kwuceni
[lepBoMaiicbkoro paiioHy. ABTEHTHYHI MICEHHO-00PSIAOB] TPAHUIIi] IILOTO
Kparo 3HaXOJAThCS Ha 3arpo3JMBIi MEXi 3HUKHEHHs. B mam’sTi cygacHux
celsiH XapKIBChKO1 00J1acTi BXKE HE 3aJMIIUIIOCS CIIOTajiB MPO BECHSHI,
KHUBHI TIICHI Ta oOpsau. TuUM I[iHHIIIE CBIJOUTBO II€ AKTUBHOTO
MoOyTYBaHHS 3MMOBHUX TPAJUIN  KOJSIAYBaHHS Ta IIEAPYBaHHS,
npeacrasieHe 'y ¢duibmi IlepBomaiicbkoro paiiony mpo ceno Kuceni.
@M nipo lenpiBky y Kucensax neMoHCTpye CyTTEBUI BIUIMB MacOBOI
KYJbTYpH, 3aJULIKIB KYJIbTYPHO-TIPOCBITHUIBKOT CHUCTEMHU PAASTHCHKUX
4aciB, M0 TPOSBISETHCA Y BHKOPUCTAHHI «KIYOHUX KOCTIOMIBY,
«CIEHIYHUX PEIUIiK», TMOCTAHOBOYHMX €JIEMEHTIB, CIIBY MOMYJISIPHUX
KOJIAJIOK, Ha TpajaBHl CKiIafgoBl o00psay. OpHak ydacHUIl TYpTy
«KucensiHouka» 30eperyii  MICLIEBI TEKCTHU Ta CTapOBHHHY MaHEPy
BUKOHAHHS KOJISIJIOK Ta IieapiBok. Ha kanb, KOJIEKTUBY Opakye MOJOAUX
HACJIIJIyBayiB, 1 TAKUM YMHOM, MICIEBI TPAAMIIT 3aXOAATHCS M1l 3arPO30I0
3HUKHEHHS.

VY ciuni 2014 poky po3mnoyaTo MPOUEAYpPY BHECEHHS YHIKaJIbHOI
OykoBUHCHKOI Mananku 10 Penmpe3eHTaTHBHOTO CIHMCKY HeMaTepiaabHOi
KyapTypHOi crnaauan  aoactBa FOHECKO, roryrooTbhes BiAmoBiaHI
MpEe3EHTAallHI JOKYMEHTU Il MOJaHHs 10 MIHICTepCTBa KyJIbTypHU
YKpaiHu.

Ha cporogui po3po0OsieHO Takox TpoekT 3akoHy Ykpainu «IIpo
HEMaTepiaabHy KYJbTYPY», SKUM BU3HAYATUMYThCA MPUHLIUIHN JEPHKABHOI
NOJIITUKK Yy c(epi OXOpOHM HemaTepiadbHOI KYJIbTYpHOI CHAaAIIMHH,
MOBHOBa)XKEHHSI OPraHiB JAep>KaBHOI BIaaM y 1 cepi ToIo.
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YpoOancbkuii IBan BikTopoBuy,

CTYACHT HABYaJIbHO-HAYKOBOI'O HOPUIAUYHOTO
iHcTuTyTy IlpHKapnmaTchKoro HaiioHaJabHOIO
yHiBepcutety M. B. Ctedannka
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opuanuHuX Hayk Kauun B. B.

(Ivan Urbanskyi,

student of educational and scientific law
institute of Vasyl Stefanyk Precarpathian
national university

Scientific adviser: professor, doctor of law
Vitalii Knysh)

IIpo0siemu peasizanii eKOHOMIYHHMX PAB TPOMAASIH Y KPaiHu,
nepeadavYeHuX Mi’KHAPOAHUM MMAKTOM IPO eKOHOMIiYHi, COLiaJIbHI Ta
KYJbTYPHI nIpaBa.

(Problems of realization of economic rights of citizens of Ukraine
provided by the international pact on economic, social and cultural
rights)

December 16, 2021 marks the 55th anniversary of the International
Covenant on Civil and Political Rights and the Covenant on Economic,
Social and Cultural Rights. These documents are fundamental in the
regulation of individual rights in various spheres of life, and on their basis
Is the creation of new legal documents that detail these rights, as well as
help to fully implement and protect these rights.

In this regard, the main problems in this area are the problems of
realization of economic rights of citizens of Ukraine provided by the
International Covenant on Economic, Social and Cultural Rights of
December 16, 1966. According to Article 9 of the Basic Law of Ukraine,
current international agreements, the binding nature of which has been
approved by the Supreme Council of Ukraine, are part of the national
legislation of Ukraine [1]. Let me remind you that the international pacts
of 1966 were ratified by Ukraine in 1973. First of all, | would like to start
by defining economic rights. Economic rights are subjective rights of a
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person related to human activities in the economic sphere, his social
relations with society, the state, groups, other people [2].

Today our state is not in the best conditions for its development in
the socio-economic sphere. In my opinion, this is due to two factors. First
of all, the war in the east between Ukraine and the Russian Federation. As
a result, many enterprises and institutions that are business entities were
destroyed and thus made it impossible for them to function, which led to a
decrease in revenues to the state budget through the payment of various
taxes, and limited the socio-economic rights of individuals to the region
where the fighting is taking place. The second factor is the struggle for top
management positions. This has a very negative impact on the state from
the inside, we can talk about the collapse of the system of public
authorities, which leads to improper management in all spheres of life,
including in the socio-economic sphere. In this situation, the rights and
interests of citizens take second place, and the interests of the authorities
come to the fore, which is a violation of international covenants of 1966
and Article 3 of the Constitution of Ukraine, where man, his life and
health, honour and dignity, inviolability and security recognized in
Ukraine as the highest social value, as well as the fact that the main duty of
the state is to promote and ensure human rights and freedoms.

An important aspect of the social and legal state is revealed in socio-
economic rights. Article 1 of the Constitution of Ukraine establishes that
Ukraine is a welfare state. Social is a state that is committed to the care of
social justice, well-being of its citizens, their social security, and its main
task - to achieve social progress based on the enshrined principles of social
equality, universal solidarity and mutual responsibility [3].

The task of the welfare state is to redistribute income between
different social groups in society by establishing an appropriate system of
benefits, the state budget, funding social programs. The policy of the
welfare state is aimed at creating conditions that ensure a decent standard
of living and free and comprehensive development of everyone, to ensure
equality of all citizens. The task of a democratic, social state is to reduce
the impact of certain circumstances on existing inequality. The state can
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influence the development of the economy in order to counteract the
insecurity and economic inequality of certain segments of the population.
The social policy of the state should be aimed at ensuring that able-bodied
citizens achieve normal material prosperity for themselves and their
families and those who are unable to take care of themselves are provided
with guaranteed social protection from the state. That is, the state must
pursue an active social policy; create a system of social security and social
assistance, resulting in the idea of creating equal opportunities for each
individual to participate in social life. All this is done within the
framework of every modern social civilized state [4].

Unfortunately, today it is impossible to say that Ukraine is a welfare
state, because this idea is feasible only in a strong economy. The
realization of individual rights and freedoms on an equal footing is directly
related to the formation of a viable civil society in Ukraine, the rule of
constitutional law in all spheres of society and the state, a balanced social
policy, and the eradication of corruption and ensuring equal equality
before the law. Court, despite the existing property and social inequality.
In my opinion, an important condition for building social statehood in
Ukraine is the creation of a real system of guarantees and a perfect
mechanism of legal means of exercising and protecting human rights and
freedoms in order to ensure the actual implementation of freedom, social
justice, equality and morality. Therefore, summarizing the above, | believe
that the effective solution of socio-economic programs in Ukrainian
society is possible only in parallel with the process of building the rule of
law with all its features, components and principles, when the rule of law
becomes the norm.
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HATIIPSIM 4. TIPOBJEMM PEAJIBALIIT MIDKHAPOJJHUX
ITAKTIB 1966 p. Y HACTHUHI OKPEMUX ITPAB OCOBH
(DIRECTION 4. PROBLEMS OF IMPLEMENTATION OF
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INDIVIDUAL RIGHTYS)

An0y Anapii ApkajaiiioBuy,
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IIpo0saemu 3axucTy Ta peaJsizauii npas Ta ¢BO0OA JIIOAMHH i
rpoMaJsiHMHA B Y KpPaiHi.
(Problems of protection and realization of human and citizen rights
and freedoms in Ukraine)

OCHOBHHM TOKa3HUKOM PO3BHUHYTOCTI TPOMAJITHCHKOTO CYCHiIbCTBA
€ CTYIHb 3a0€3MeYeHOCT] peamizamli mpaB JIOJAWHHU, SKI BH3HAHI
3araJIbHOJIIOACHKOIO IIHHICTIO [1, ¢.3]. BaxkyiuBi 3acaam rpoMajsiHCbKOTO
CyCHIJIbCTBA B YKpaiHCBKIM JepikaBl BTUIIOIOTHCS YK€ IOBUIBHO, a
NOJEKYAM 1 B3araji rajabMyroThes. Lle Bce oOyMoOBIE€HO TUM, IO Halla
KpaiHa I1le pO3BUBAETHCS, K CAaMOCTIMHA 1 IeMOKpaThuyHa AepkaBa. OauH
13 3aco0iB peamizailii MmpaB JIOJUHU TOJSATaE y TOMY, IO iX MOXKHA
3aXUCTUTH y BUMAAKY nopyiieHHs. KoHCTuTyIiitHe mparHeHHsl po3BUBATH
1 3MIIHIOBaTH JAEMOKpPAaTUYHY JE€p>KaBy HEMOXKJIMBO peanizyBatu 0e3
YTBEP/UKCHHS B  CYCIHUIbHIA CBIAOMOCTI 1 COIlajdbHIM  MPaKTHIN

HEBIYY>KYBaHUX IMPaB 1 CBOOO JIFOJMHHM, HOPMATHBHOTO 3aKPIIJICHHS 1X
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rapanTii. JlepkaBa 3000B'si3aHa TPOSIBIIATH aKTUBHICTH Yy 3a0e3IEeUeHHI
IIpaB JIFOJMHHU, Y CTBOPEHHI MaTepialbHUX, OpraHizalliiHuX, COIllaJIbHUX,
MOJITUYHUX Ta 1HIIUX YMOB JJIsl HAUTIOBHIIIOTO BUKOPUCTAHHS JIFOJUHOIO
CBOIX IpaB 1 CBOOO.

Jlns 3abe3neueHHs peanizailii Ta 3aXUCTy IpaB 1 CBOOOJ JIIOAWHU 1
rpoMagHruHa, KOHCTUTYIISI 1 3aKOHOJABCTBO YKpaiHM mependaydaroTh
MOXJIMBICTD 3/1MCHEHHS TpOMajsiHaMU TEeBHUX [, a TaKOXX yTBOPECHHS
CHUCTEMU OpPraHiB JepaBH, MPU3HAUYCHHSM SIKOi € JIONOMOra rpoMajsiHam
y peamizamii 1 3axucTi iX npaB. MOXIHUBOCTI 31MCHEHHS T'poMaJsiHaMu
MEBHUX BYMHKIB I10/I0 3aXUCTY BJIACHUX IpaB 1 CBOOO, CUCTEMa OpPraHiB,
AKl 3aXMINAalTh 1 3a0e3MedyroTh Il IpaBa Ta CBOOOIM YTBOPIOIOTH
IOpUIMYHUN MEXaHi3M 3aXUCTy npaB JoauHd. IOpuanyHuii MexaH13m
3aXHUCTy TIpaB JIOJMHU — 1€ MOXJIMBOCTI 3IMCHEHHS TpOMaJsSHAMU
MEBHUX BUYMHKIB I10/I0 3aXUCTY BJIACHUX MPaB 1 CBOOOI.

KoncTtutyiis YkpaiHu JOCUTh YITKO BHU3HAYa€ CUCTEMY OpraHiB Ta
MOCaJI0BUX OCI0 Pi3HMX PIBHIB, Kl MOBUHHI 3aXMINATH MpaBa 1 CBOOOIU
moauHu 1 rpomaasHuHa. Lle: Ilpesmpent VYkpainu, BepxoBna Paga
VYkpainu, Kadbiner MinicTpiB YkpaiHu, MICLIEBl JAep>KaBHI aJIMIHICTpaIlii,
MIJICHCTEMA CYJIB 3arajbHOi IOPUCIAMKINI Ta CIeIiaJi30BaHuX CY/IIB,
Koncrurymitnuit  Cyn  Ykpainu, YnoBHoBaxkeHuii BepxoBHoi Pamnu
VYkpainu 3 npaB JOAUHYU, IPOKYpaTypa, aIBOKATypa, 1HIII MIPAaBOOXOPOHHI]
Opranu YkKpaiHu.

BepxoBna Paga Ykpainu 311iCHIOE 3aXHCT MpaB 1 CBOOOA 4Yepes
3aKOHOJABYY [ISUIBHICTh NUISIXOM BHU3HAUCHHS BUKIIOYHO B 3aKOHAX
VYkpainu npaB 1 cBOOOJ JIOJIMHU 1 TPOMaAsSHUHA, TapaHTIM HUX TpaB 1
cB00O, OCHOBHUX 000B's13KIB rPOMA/ISH; IrPOMaJITHCTBA,
npaBoCy0'€eKTHOCTI  TrpomajsiH, CTarycy 1HO3eMIIB 1 oci0  0e3
IPOMAJIIHCTBA; MpaB KOPIHHUX HAPOJIB 1 HallIOHAJILHUX MEHIIWH; OCHOB
COILIAIbHOTO 3aXMCTy; BHU3HAYEHHS MPaBOBOIO PEXKUMY BIIACHOCTI,
IpaBOBUX 3acajl 1 rapaHTiil MIANPUEMHUIITBA, MPABWI KOHKYPEHIIl Ta
HOPM aHTHUMOHOTOJIBHOTO perymtoBaHHs (mm. 1-3, 6-8 4. 1 cr. 92
Konctutyii) [2].
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OcobnuBe Micie y cucteMi rapantiii nocinae Ilpesunent Ykpainu.
Bin 3000B's3aHuii crnpusitd (POpMYBaHHIO BIJMOBIJHUX MEXaHI3MIB
KOHTpPOJIIO Ta 3a0e3rledyeHHs peadizaiii npaB 1 CBOOOJ JIOJUHU 1
rpoMajsiHiHa, a OOCTOIIOUM iX, CTBOPIOBAaTH YMOBHU HETEPIIUMOTO
CTaBJICHHSA /10 OY/Ib-IKWX BHUIIAJIKIB MMOPYIICHHS TaKUX MPaB 1 CBOOO,.

OcHOBHOIO €(heKTUBHOIO (DOPMOIO 3aXUCTY MpaB 1 cBOOO € CyT0BUI
3axucT. [loTpeba y cymoBoMy 3axHMCTi 3aKOHOMIPHO BHILIMBAE 3
YCKJIQJIHEHHSI XapaKTepy CTPYKTYpPHU EKOHOMIYHUX BIJHOCHH, 3pOCTaHHI
KOH(IIKTHOCTI 1 COIIAJIbHUX MPOTUPIY y CYCHUIBHOMY >KUTTI. 3aKOH
npssMo  He  mepeadavyae  3AIMCHEHHA  3aXHCTy  IpaB  JIIOJAUHU
Koncrurymiinum CygoMm, aje 1ie¢ BUIUIMBa€E 13 HOro 3aBJaHb:
1) rapantyBaTi BepxoBeHCTBO KoHCTHTYIIT YKpaiHu Ha BCiH TepHTOIi
AepKaBH; 2) 3AIMCHIOIOYM KOHTPOJb 32 BIAMNOBIAHICTIO OCHOBHOMY
3aKkoHy 3aKOHIB Ta iHIIUX mpaBoBUX akTiB. Koncrurymiitnuit Cya Moxe
BU3HATHU 1X YU OKPEMI iXHI MOJIOKEHHS HEKOHCTUTYILIHMHUMH. Taki akTu
BTpayalOTh YMHHICTb, @ SKIIO iX JIi€l0 OyJ0 MOPYIIEHO KOHCTUTYLIWHI
rpaBa Ta CBOOOAM, BOHU (PAKTUYHO OHOBIIOKOTHCS.

JIIAJIBHICTD 3 MOCHIICHHSI TapaHTId 3aXHUCTy MpaB 1 CBOOOJ JIFOAUHU
MOKJIAJICHO HAa 1HCTUTYT YTOBHOBA)KEHOTO 3 MpaB JIIOAWHHU, SIKHI ICHYE B
paMKax mapilaMeHTapu3My. 3a3HaueHa I[0cajoBa 0coba 3aroBHIOE
OpPOTAJIMHU 1 KOMIIGHCYE HENOJIKHM CYJOBHUX 3ac00iB  3axHCTY,
NapJaMEeHTChKOTO Ta BIJIOMYOTO KOHTPOJIO 3a aJMIHICTPAaTUBHUMHU
OpraHamu.

[[InpokrnMH TOBHOBAXKEHHSIMU IIOJI0 3aXHUCTY MPaB 1 CBOOO JIIOAUHU
HaJIJICHa TPOKypaTrypa YKpaiHW NpU BUKOHAHHI (DYHKIIN Harisiay 3a
JNOJCpKaHHSAM 1  3aCTOCYBaHHSAM  3aKoOHIB.  [[IsUIbHICTH  OpraHiB
OPOKYpaTypu MO BHUPIMICHHIO 3asB 1 3BEPHEHb T'POMAJISIH, MEpeBipili
CUTHAJIIB TPECH Ta IHIIUX 3ac001B MAacoBOi 1H(pOpMaIlii PO MOPYIIECHHS
3aKOHHOCTI 3a0e3reuye CBO€YACHUM 1 KBaIi(piKOBAaHUN PO3TIISA] KOKHOTO
3BEPHEHHSI, BCEOIUHY NEPEBIPKY JOBOIB 3asIBHUKA 1 IPUUHSITTS HA MICIII
OPaBWIBHOTO PINIEHHS, ITOHOBJICHHS TOPYIICHUX TMpPaB 1 3aKOHHUX
1HTEepeCiB IPOMAIsiH, IPUTSITHEHHS JI0 BIAMOBIIAIBHOCTI BUHHUX OCI10.
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3abe3nedyeHHs MpaB 1 CBOOOA TpoMajsiH HEMOXJIUMBE 0€3 TaKoro
IHCTUTYTY, SIK aJBOKaTypa. AJBOKaT 3000B'si3aHUN  3/1MCHIOBATH
MPEJICTAaBHULITBO, CIIPUSATH 3aXUCTY MPaB Ta 3aKOHHUX 1HTEPECIB TPOMAJISIH
1 IOpUIMYHUX OCi0 3a iX JOpPYydYeHHSIM B YCiX OpraHax, YyCTaHOBax,
opranizamisx. Bkazana  IissIbHICTE  0a3yeTbcsi Ha  MPUHIMIAX
BEPXOBEHCTBA TIpaBa, HE3AJNEKHOCTI, TyMaHi3My, JE€MOKpAaTHU3My 1
KOH(]iAeHIIHHOCTI. ["apaHTyBaHHs Cy0'€KTUBHUX IpaB JIOJUHU OpTaHaMU
BHYTpIIIHIX CIpaB MPOSIBISEThCA Yy 3a0€3MEUeHH] O0COOUCTOI Oe3meKu
IPOMAJISIH; Y CBOEYACHOMY 3aIlo0iraHH1 3J04YMHAM Ta aJMiHICTPaTUBHUM
MPABOMOPYIIECHHSIM, IIBUJAKOMY 1 TOBHOMY iX PpO3KPUTTI, OXOPOHI
CYCIIUIBHOTO TOPSJIKY Ta 3a0e3MeueHHl CYCHIJIbHOI O€3MEeKH; 3aXHCTI
BJACHOCTI  BlJI NPOTUIPABHUX TOCATaHb; HAJIAHHI TMPABOBOI Ta
OpraHi3aiiiiHoi JOMOMOTrM TpoMajsiHaM, MOCaJOBUM OcO0aM ¥ 1HIIUM
cy0'exTam y 371MCHEHHI 1X 3aKOHHUX TpaB Ta iHTepeciB [3, ¢.335].

Takum YwHOM, MOKHa CTBEpJKyBaTH, IO B HAIIN KpaiHi i€
CUCTEMa 3aXMCTy MpaB JIIOJAUHU, MOAIOHA 10 Ti€l, IO ICHYE Y PO3BUHYTUX
JIEMOKpPAaTUYHUX KpaiHaX, MPOTE OJHHUM 13 UMHHUKOM, SKHUA CTPUMYE
3aXHUCT MpaB Ta CBOOOJ JIOJUHU € KOpyIis. 3ano0irTd 1bOMY, MOKHA
OyJi0 O CTBOPEHHSI HE3aJIEKHOTO OPraHy KOHTPOJIIO, IKU O peasibHO 1B,
a He MPUXOBYBaB O3HaKW Kopymilli. MoxnuBo, npu B ctymi B €C Takuii
opran Oyne, ajke opranu €C BelyTb KOHTPOJb 3a TAKUMH MPOOIEeMaMU
Ha MDKHApPOJHOMY PiBHI 32 MDKHAPOJHUMU CTaHJIApTaMH 1 CXOBATHUCS Bij
NoKapaHHs Oyje Mailke HEMOMKITUBO.

Kpim 1poro, ojiHi€0 13 MpooOsieM € OCBITa. BUIbIIICTh HaceIeHHS
HaBITh 1 HE 3/I0TAYETHCS IKUMU CIOCOOAMU MOKHA 3aXUCTUTHU CBOI ITpaBa
1 sKI mpaBa BOHM MawTh. B VYkpaiHi Hemae CBIJOMOro MNPaBOBOIO
CyCcHiJbcTBA. MOXKIMBO 1€ 3YMOBJIEHO ICTOPUYHO, aJDKe IIijJ dac
CTAHOBJICHHS JEP>KaBHOCTI, YKpaiHIll HE BMUIM 1 HE >KUJIM B yMOBax
CripaBeNIMBOCTI Ta cBOOOau. OHUM 13 HOTO TPOSIBIB € IrHOPYBaHHS
Cy0'eKTMBHUX MpaB 1 3aKOHHUX IHTEPECIB KOHKPETHUX CYO'€KTIB
MPaBOBIIHOCHH, OKPEMHUX OCOOMCTOCTEH, IIIUX CIUIBHOT, HApOy, Hallil,
JIe TIPAaBO HE HAJEKUTH JI0 MEPIIOPSATHUX IIIHHOCTEH, /1€ BOHO BTPATUIIO YU
HE OCTAaTOYHO CBiM TymMaHICTHUHHU ceHC [4, c. 65]. CrtocoOoM Mmo0IaHHs

143



[Or0, MOXHa BHUKOpPUCTOBYBaTH 3MI, sKi 00’€KTMBHO BHCBITJIIOBAIU
nmpaBoBy 1HQopmallito, Ta y CBOIX 3BEpPHEHb JIO HACEJICHHS
BUKOPUCTOBYBAJIM JIOCBiJl €BPOIMEUCHKUX KpaiH, sIKI YITKO PO3AUIAIOTH 1
MOKa3yITh MPOOJIEMH Ta MOXKJIMBOCTI IIpaB 1HJMBIJIA, HOTO HE3AJICKHICTh
BiJl BIUTMBY J€P>KaBU Ta 3aXHUIIEHOCTI 32 JTOMOMOTOI0 PEaJbHOTO J1H0Y0ro
MEXaH13My MpaB 1 CBOOOT JIOIUHHU.

[Ile onHa HeraTWBHA puca, MO0 peai3allii mpaB 1 CBOOO JTIOAUHH,
€ TOTaJbHE KOIIIOBAHHS JICSIKMX 3aKOHIB 3aKOHOJABCTBA I1HIIUX KpaiH.
Tak, B JedKHMX acrmekTax IIe IUIIOCH, OpaTu MNpUKIad 3 PO3BUHYTHUX 1
JIEMOKpPAaTUYHUX JIepXKaB Ta BKJIAJATH iX Yy TPABOBY CHCTEMY YKpaiHU.
Ane, OakaHHS TOJNITUKIB 0€3 3MiH MEpEeHeCTH MpaBa Ta CBOOOIW 13
CBITOBOI CKapOHHIIl Ha HAIllIOHAJIBLHUM TPYHT € HeraTuBHMM. HaOip mpaB
JIOJMHA HE MOKHA AaBTOMATHYHO TIEPEHECTH 13 CBITOBOi CKapOHMII
I[IHHOCTEH B MPABOBY CHUCTeMYy YKpaiHu 0Oe3 BpaxyBaHHs cHelU}iKH,
HaIllOHAJIBHOTO  MEHTAJITETYy, CBIIOMOCTI yKpaiHiiB. Kpim Toro,
HOPMATHUBHI aKTH, MPUUHATI TapJaMEHTOM, MOBUHHI OyTH NPOHHU3aHI
[IaHOIO JI0 TPOMAJSTHUHA, CIPaBEIJIMBOrO CTaBJIEHHS JO HHOTO, TOOTO
NPUHIMI TyMaHI3My T[OBHHEH OyTH TpPUCYTHIH B ycid cdepi
3aKOHO/IABCTBA JICPKABHU.
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bupkoBuu Osnexkcanap IBanoBuy,
noueHT kadeapu Teopli Ta  icTopii
JIepKaBd 1 MpaBa  YKIopoJICbKOTO
HAI[IOHAJLHOTO  YHIBEPCUTETY, JOKTOP
IOpUINYHUX HAYK, JOLEHT

(Oleksandr Byrkovych,

Doctor of law science, associate
professor, associate professor of theory
and history of state and law, Uzhhorod
National University)

HpaBo Ha HE3AJCKHE CYIOYNHCTBO SIK YUHHUK 3arajibHUX IIpaB
JJIOJAUHMU.
(The right to an independent judiciary as a factor in universal
human rights)

[IepmuM CyTTEBUM KPOKOM J0 CTBOPEHHS HE3AJIEKHOI YKPalHCHKOI
CHCTEMH CYJIOYCTpOIO CTaB 3akoH YkpaiHu «lIpo 3MiHM 1 JONOBHEHHS
Konctutyuii Ykpaincekoi PCP» Bix 24 sxoBtHst 1990 p., akuM, yKpaiHChKI
CYJOBl 1HCTHUTYIIi BUBOJUJIUCA 3 TMIANOPSAIKYBaHHS 3arailbHOCOIO3HUX.
Came NpUMHATTS LOrO 3aKOHY CTBOPWJIO YMOBHU JJiA 3aTBEPIKCHHS
3akony Ykpainu «IIpo pealimiTaifito »epTB MOJITUYHUX peErpecii Ha
VYkpaiHi», y BIANOBIJHOCTI 10 AKOTO CYJIM OTPUMAaIM MPaBO MEPErisiaTu
yCl MOJITAYHI cpaBy, o Oyau npuitHaTi micast 1917 p. e OyB cnpasai
PEBOJIIOIIMHUI KPOK, QK€ CyJ MIT JaTHh OI[IHKY Jiid BIaayd BIPOJOBXK
octanHiX 70-tu pokiB. OnHaK, Ha MPAKTHUIl, 1€ 3aKOH OYJIO BaXXKO
peanizyBaTH, aJke BiH CylepeyuB YMHHUM HopMam mpaBa. Cyaml 4u
aJBOKaTH 3acCy/DKEHUX OcCi0 Oynum 1mo30aBiieHl JOCTYIY A0 MOJITHYHUX
apxiBiB, a caMl yB’si3HEH1 a0o nepeOyBaiu y cxinHux perionax CPCP, a6o
MOMEPJIH, a TI XTO BUKUB 1 MOBEPHYJIHUCH JOJAOMY, OOSIIUCS BUCTYNATH 13
YEeproBUM 3BUHYBAYCHHSIM BJIaJau. BracHe TUIbKM 3aBISIKM  y4dacTi
rpOMaJChKOCTI, HAYKOBIIB, BHOPOAOBXK 1990-x pp. Oyno meperiasiHyTo
JECATKU-TUCSY KPUMIHAJIBHUX CTIPaB 1 peaOuliTOBaHO 0araTb0X rpoMassiH.
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3minu g0 Koncrutyuii Ykpainu npuiiaari B k0BTHI 1990 p. 3HauHO
pPO3IIUPUIIA 1 TIOBHOBA)KCHHSI OpPraHiB IMPOKYypaTypH, rapaHTYBaBIIH iM
HE3aJICKHUM CTAaTyC 1 BUKIIOYHY MiANOPSIAKOBaHICTh [ 'eHepaibHOTO
npokypopa Ykpainu BepxosHniit Pani YPCP

YeproBuM KpokoMm 10 pedhopMyBaHHS CYJIO0yCTpOIO OyJu 4eprosi
sminn g0 Koncrtutyuii Ykpainum, npuitaari 19 uepBua 1991 p. Bownn,
30Kpema, Imepeadadaid CTBOPEHHS CHUCTEMH apOITpaKHUX  CY/IB.
XapakTepHo, IO 11 3MIHM IHILNIIOBAJIUCA HE CTUIBKA YKPaiHChbKUMU
3aKOHOTBOPIISIMU, a COIO3HUM 3aKOHOJIaBCTBOM, SIK€ uepe3 (popMyBaHHS
CHUCTEMU apOITPaXHUX CY/IIB PO3IMOYATIO BIPOBAKEHHSA 1€1 30€peKeHHS
COI03HOI1 (heaepartii.

Tinbku micnst npudHATTA 24 cepnHst 1991 p. «AkTa mporoyionieHHs
HE3aJEKHOCTI YKpaiHW», a Takox mnpoBeneHHs | rpyans 1991 p.
BCEYKpaiHChKOTO  pedepeHIyM,  pO3MOYaBCs  peajJbHUM  MPOIIEC
dbopMyBaHHS HAIlIOHAJIBHOI CHCTEMH CYAOYCTPOK 1 CYJOYMHCTBA.
VYKpalHCbKl JOCHIAHUMHU, BBaXKalOTh, 10 [UMU JBOMA I1CTOPUYHUMHU
MOJISIMU BIAJIOCSI PO3PI3aTU «ITYMOBHHY», 110 MOB’A3yBajia CyJOBY BIIaly
He3anexxkHoi Ykpainu ta YPCP (CPCP) [7, c¢. 471]. Mu He 30BCiM
MOTOJIKYEMOCSI 3 IIMM BHUCJIOBJIIOBAHHSIM, aJ)K€ OKPEMI JIeKJIapyBaHHS
HE3aJIeKHOCTI OpraHiB CyJOYCTPOIO peallbHUX 3MIH Yy TMOpPiBHSHHI 3
PaJSTHCHKOIO €MOX0I0 He B110y0ocs. B 11bOMYy KOHTEKCT1, OUIBII TOUHIIITUM
Moxe 0ytu popmymoBanns P. Kyii6inu ta B. 'opoioBeHka, siki BKa3yoTh
110 nmoyatok 1990-x pp. cyau He Maiu peaabHOI BiIajau 1 OyJd CKJIag0BOIO
aMIHICTPATUBHO-KOMAHJHOI CUCTEMH JEpP>KAaBHOI'O YIMPABIIHHS, SIK 1€
Oysno B paasHchkui mepion [3, c. 14; 39]. Sk miarBep KeHHs IbOTO
BUCJIOBIIIOBaHHS, MOXYTh ciayryBatu jnani HaseaeHi Jl.Illagyporo, 1o
00’€KTHBHOIO YMOBOIO pepOpMyBaHHS CHUCTEMU CYJIOYCTpPOIO Ta
CYJIOYMHCTBA OYJI0 «pPO3IIMPEHHS O0O0CSATY HOPMATHBHOTO MaTepiany i
OaratokpaTHe 3OUIBIICHHS KUIBKOCTI IIMBUIBHUX, TOCIOJAPCHKUX Ta
aMIHICTpaTUBHUX CIIpaB y cygax» [8, c. 635].

XapakTepHO, 10 YKPAiHChKI 3aKOHOTBOPIll, YCBIJOMUIINA TOTPEOyY
pedopm 3 oy Ha GOpMYBaHHS CUCTEMM apOITpaKHUX CYJiB, K1 Oyiu
a0COJIIOTHO HOBUM THIIOM OpraHiB MPaBOCYAMAs, Y 3B’S3KY 13 BH3HAHHSAM
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MPUBATHOI  BJIACHOCTI ~ MOTpeOM  3aXHUCTy  IHTEpPECiB  CyO €KTIB
MIANPUEMHUIIBKOI  JisIbHOCTI.  BiacHe, 3a  Kijgbka  MICSIIB 10
MPOTOJIONIECHHS HE3aJIeKHOCTI, ¥y 4epBHI 1991 p. Oyno npuitHaro 3akoH
«IIpo apOitpaxxknuit cya», a y jucronami 1991 p. — ApOitpaxxkuuit
mpolecyaabHui Koaeke Ykpainu [5, c. 88]. Lle OyB cmerianizoBaHuil CyI,
0 31MCHIOBAB TMPaBOCYAJs Yy TOCHOJApChKUX BIJHOCHMHAX, 1 OYB
abCOIOTHO HOBHM JUIS IOCTPAIsSHCHKOI JificHOCTi. Moro cTBOpeHHS i
(GYHKIIIOHYBaHHSI MPOJEMOHCTPYBAJIO 3AaTHICTh 1 MOTPEOy BiAXoay BiA
PANAHCHKOI CUCTEMU CYJIOYCTPOIO.

BrnacHe ¢opmyBaHHS cuCTEMH apOITPaKHOTO CYJOYMHCTBA CTAJIO
NMepeyMOBOIO /IO 3alo4yaTKyBaHHS TIOBHOIIIHHOI CyA0BOi pedopmu,
MOYATKOM SIKOi cTasio TpUUHATTA y 1992 p. «KoHuenuii cy10BO-npaBoBoi
pebopmu» [1], axa micas npuitHATTs y 1996 p. Konctutymii maiixe
BTpaTUia BAXJIUBICTh MPOrPAMHOIO JOKYMEHTA, OJIHAK JIESIK1 MOJIOKEHHS
Konrenii Aeskuit yac 3auIiaiucs akTyalbHUMHU.

[lepenbaueni B KoHmenmii 3MiHH peali3oBYBAINCS B TPbOX
OCHOBHMX HaIpsIMKax: BJOCKOHAJIEHHS 1 oprasizaiii ¢opm CyJOUYMHCTBA;
peoprasizailis opraHiB NpOKypaTypH, aJIBOKaTypH, TOCYAOBOTO CIIIJICTBA
Ta IOCTUIIiT; pehoOpMyBaHHS MPOLIECYyATbHOTO 3aKOHO/IaBCTBA.

YeproBum eTamnom y Mpolleci CTAHOBJICHHS HAIlIOHAJIBHOI CUCTEMU
CyJOyCTpPOIO Ta CYJIOYMHCTBA cTaja mpuitHara 28 uyepBHs 1996 p.
Koncturyuist Ykpainu. ¥ VIII po3aini OcHoBHoro 3akony «IIpaBocynisy»
B cTaTTsX 124-131 3ak0HOaBYO 3aKPIIMICHO TOJIOBHI IPUHITUIIM Ta 3acajau
npaBocyasa B Ykpaini [2]. Tak, 3rigHo cT. 124 «mpaBocynnst B YKpaini
3MIHCHIOETHCS JIUIIE cygaMmu» [2].

3aBepianbHUi eTan peopMyBaHHS CYJ0BOI CUCTEMU, PO3IOYABCS Y
2014 p. xomu micas Pepomroriii 'iTHOCTI, Ha3pianM HE TIIBKU 00’ €KTHUBHI
miacTaBu Uit peOpMyBaHHS CHUCTEMU CYIOyCTporo, a ¥ jgo il
BIJIMOBITHOCTI 3allUTaM CYCIJIbCTBA Ta mpaBocBimomocti. Illo cramo
OPUYUHOI0 pe(OopMyBaHHS CYJIOBOI CHUCTEMU Ta MPUUHSITTS YEProBOi
penakiii 3akony «IIpo cymoycTpiit Ta ctaryc cyaais» y 2016 p. [6].

BBakaemo, 1110 Ha MiJICTaBl TPUBAJIO ICTOPUYHOTO JOCBIAY Ta TPhOX
JIECATIIIITh 1CHYBaHHS HAI[IOHAJIBHOI JEpKaBH, MOYKHA TOBOPHUTH PO
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HasBHICTh B YKPAIHIIIB YITKOi IPaBOBOI KyJbTypH. PIBEHb SIKOCTI CyOBUX
3MiH, MM BHM3HA4Ya€EMO Ha IIJCTaBl PIBHS CYCIUIbHOI 3a/JI0BOJICHOCTI, a
TaKOXX PEaKIl€l0 MDKHAPOJHOI CHUIBHOTH, SIKa HE MEHIIE YKpPAaiHIIiB,
CTUMYJItOBaJIa MO/ 10H1 3MIHHU.

Haxxanb HaBiITH 3aJdydyeHHs TpPOMAACHKOCTI JO KOHTPOJIO 3a
CHUCTEMOIO CYJIOyCTPOIO HE Jaj0 THUX TMO3WTUBHUX 3MIH $KI OYIKYE
IPOMAJITHCHKE CYCIUIBCTBO Ta MIKHapOJHA CHijbHOTa. 30kpema, 3 2016
p. posmouana poboty I'pomajcbka paaa MNOpaBOCYAJis, OCHOBHUM
3aBJ@aHHAM SIKOi CHpusHHs «Buiiil kBamidikamiiHii KoMicii CyJIiB
VYKkpaiHd y BCTaHOBJICHH1 BIJMOBIAHOCTI Cymail (KaHauaaTta Ha TOCATy
Cyaai) KpuTepisiM MpodeciiHOl €TUKHW Ta JOOpPOYECHOCTI IS IIiIei
KBaTi(iKaIIMHOTO OILIHIOBAHHS, SIKE MPOBOJIUIOCH B TOMY YHCJl B MEXKax
KOoHKYypcy 10 BepxoBHoro Cyny» [4]. Alle Bce B LIJIOMY Ha IPaKTHUI
mparroe He ePEKTUBHO Ta HE Ha HAJICKHOMY PiBHI.

Ak BHUCHOBOK MOXEMO CTBEpJKYBaTH, 10 B YKpaiHl Ha
3aKOHOJIJaBUOMY PIBHI 3aKpillJICHO TMPaBO JIIOJUHU Ha HE3AJICKHE
cynounHCTBO. He3anexxHe Ta chpaBeajMBe CYAOYMHCTBO SIK UYMHHUK
3aralibHUX TpaB JoAuHUA. OnOHaK, BYMHKM CyAdiB  (KOpyIlis,
Xa0apHUILITBO, aMOPATBHICTh TOIO) BU3HAYAIOTh aBTOPUTET BCI€T CYAOBOI
TFUJIKM  BJaJu, 110 3YMOBJIOE HEOOXITHICTh CTaBaTH Kpamow 3
ypaxyBaHHSIM 3arajibHOJIFOJCHKUX I[IHHOCTEeW. Tak sk BYMHKH Ta CJIOBa
cyaai € o00’ekToM IMyOJiuyHOiI KpUTUKU. MacoBe He3aI0BOJICHHS
YKPAaiHCBKUM CYJIOYMHCTBOM 4€pe3 CYLUIbHY KOPYIIIID Ta aMOPaIbHICTh
CIIOCTEPITaeThCcsl 3 OOKYy TpoMajsgH YKpalHM Tak 1 MDKHApOJIHUM
opranizamisiMmiu. ToOTO, ToBary CyCHUIbCTBA JO CYJOBOI CUCTEMH Ta
OKpPEMOTO CTaTyCy CyJ/l MigipBaHa abo 30BCIM BIJICYTHS.
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IIpakTHYHO-NIPUKJIAJHI ACEKTH AiIsILHOCTI MPOKYpaTypHu y cepi
3aXMCTY HEMOBHOJIITHIX Bil HACHJILCTBA.
(Practical and applied aspects of the prosecutor's office in the field of
protection of minors from violence.)

[Ipokyparypa € HEBiI’€MHUM €JIEMEHTOM IPaBO3aXMCHOI CHUCTEMU
nepxkaBu. Ha 11 BuUpilIaNbHIA poyii B KPUMIHAIBHOMY CYJOYMHCTBI
Harosiomyetbest 'y Pekomennaiii Komitery MinictpiB Paau €Bponu Bif
2000 p. Ne 19 «IIpo ponb cityk0u my0IiYHOTO OOBUHYBAYE€HHS Y CUCTEMI
KpUMiHaJIbHOT FocTHUIliin[ 1 ¢.3-4].

[Ipokyparypa BHU3HAETHCS TAKUM JEPKABHUM OPTaHOM, SIKUMU
3a0e3medye MpaB03acTOCYBAaHHS Bij IMEHI CYCHIJIbCTBA Y BHUIIAJIKY, SKIIO
MOPYIIEHHS 3aKOHy TArHe 3a Cco0OK KpUMIiHAJbHE ITOKapaHHS,
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BpPaxOBYIOUH, K IIpaBa OCOOHM, TaK 1 JI€BICTh CHUCTEMH KPHUMIHAJIBHOTO
MPaBOCY/IIA.

[IpaBOBOIO OCHOBOK  JISUIBHOCTI  MPOKypaTypu  YKpaiHH €
Konctutymis Ykpainv, MIDKHApOJHO-TIPABOBI JOTOBOPH, 3rojia Ha
000B’A3KOBICTh SIKMX HajnaHa BepxoBHowo Panoto VYkpainu, 3akoH
Vkpainu  «lIpo  mpokyparypy», MpolecyalbHE  3aKOHOJABCTBO,
mpolecyalibHl aKTH, BIIOMYl akTh odicy ['‘eHepambHOro MpoOKypopa
VYkpainu, MiKHApOJHO-TIPABOB1 CTAHAAPTH JISTIBHOCTI MMPOKYpaTypH Ta iH.
['0JIOBHUM OpIiEHTUPOM Yy POOOTI MPOKYpaTypu IIOAO 3aXHUCTy TMpaB 1
cBOOO MrO0AUHU 1 TpoMaasiHuHa € KoHcTuTyist Ykpainu, BiAMOBIIHO 0
SAKOI <JIFOJIMHA, 11 )KUTTA 1 3JI0POB's, YE€CTh 1 T'JIHICTb, HEJIOTOPKAHHICTD 1
Oe3IeKa BU3HAIOTHCS B YKpaiHl HAWBHUIIOIO COIIATBHOIO IMIHHICTIO.

[IpaBa 1 cBoOOAM MIOAWHM Ta iX TapaHTii BU3HAYAIOTh 3MICT 1
CIIPSIMOBAHICTh  JISUILHOCTI  JepikaBu. Jlep:kaBa BIAIOBiZae mepen
JIOIMHOIO 3a CBOIO JISIBHICTh. YTBEPKCHHs 1 3a0€3MeueHHs TpaB 1
cBOOOJI JIIOAWHM € TOJIOBHUM 000B's3koM JnepxkaBu. (Crarts 3
Konctutyuii Ykpainu)[2 c.3]

B OcnoBHOMYy 3akoHi npomnucaHl (yHKIII MPOKypaTypu YKpaiHHU.
[Ipokypatypa € €IUHOIO CHCTEMOIO, Ha Ky MOKJIAAA€ThCS: MIATPUMAHHS
JIEpKaBHOTO OOBHMHYBa4YeHHS B CyJl; TPEJACTABHUIITBO 1HTEPECIB
rpoMajsiHUHa, HEMOBHOJITHIX a00 JAepkaBU B CyAl Yy BHUIIQJKaXx,
BU3HAUYCHUX 3aKOHOM; HATJIS/I 3a JIOJICP)KAHHSIM 3aKOHIB OpraHamH, siKi
MPOBOJSATh ONEPATUBHO-PO3IIYKOBY IISIBHICTh, [II3HAHHS, JOCYJO0BE
CIIACTBO; HAIIs[ 3a JOJEPKAHHSAM 3aKOHIB IMPU BUKOHAHHI CYJOBUX
plllieHb y KpPUMIHAJIBHUX CIpaBaxX, a TAKOX MPU 3aCTOCYBAaHHI I1HIIUX
3aX0/l1B TPUMYCOBOTO XapaKkTepy,

3rigHo 13 uywmHHOK KoHcTuTyliero YkpaiHu, TNpoKyparypa Mae
NPEACTABIATH 1HTEPECH T'poMaJisHHHA a00 Jep:KaBU B Cy/l Y BHUIAJKax,
BU3HAYEHUX 3aKOHOM, IIIJCTABOIO MPEACTAaBHUIITBA y CYAl IHTEpECIB
rpoMajsiHUHA € WOro HE3JaTHICTh CaMOCTIMHO 3aXWIaTH CBOi MOPYIIECHI
nmpaBa abo0 peaji3yBaTH IIpolleCyalbHl MOBHOBA)XEHHS Y 3B S3KYy 13
GIBUYHUM 4YMd MaTepiaJbHUM CTAaHOM, MOXUJIKMM BIKOM, HEMOBHOJITHIX
a00 3 1HIINUX MMOBAXHUX MPUYHH.
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3akoH Ykpainu «IIpo mpokyparypy» Hajae MOBHOBaXXKEHHS OpraHam
MPOKypaTypu HarsigaTd 3a JOTPUMaHHSIM 3aKOHIB Y OIEPATUBHO-
PO3IIYKOBIN JISJIBHOCTI T1JT Yac MPOBEICHHS JOCYI0BOTO PO3CIiTyBaHHS,
110 € OJTHUM 3 aCMEKTIB MPABOBOT0 3aXUCTY.

OOMeXyro4n MPOKYpPOPChKl (PyHKINI, IIed 3aKOH THM CaMHM
MOKJIMKAaHUN TyMaHI3yBaTH MiISUTBHICTh MPOKYpPATypH, MEPETBOPUTH IIIO
THCTUTYIIIO B €JIEMEHT 3aXHUCTy caMe€ MpaB JIOJAMHU B TOMY YHCIHI
HETIOBHOJIITHIX, @ HE BOJI1 JEPrKaBHU.

HaykoBIill BH3HAIOTh OCOOJMBUM  HAMNpPSIMKOM  IPaBO3aXHUCHOI
TSITBHOCTI IPOKYpaTypH Harjsi/l 3a JOTPUMAHHIM 3aKOHIB MPU BUKOHAHHI
CYyJIOBUX PpIIIEHb Yy KPUMIHAIBHUX CIIpaBaXx Ta 3aCTOCYBaHHI IHIIUX
3aX0/[IB MPHUMYCOBOTO XapakTepy, 10 OOyMOBIIOIOTh OOMEKEHHs
ocobucToi cBo0oau rpomasiH. OHUM 13 3aBAaHb MIPOKYPATYPH € OXOPOHA
MpaB Ta 1HTEpECiB OCi0, 10 NepedyBaOTh Y MICISX MO30aBJICHHS BOJII Ta
IHIIKUX 0C10, 10 TUMYacoOBO OOMEXEHl y CBOOOJi, a TOMY HE MaloTh
MOXJIMBOCTI 3aXHUILATH CBO1 ITpaBa CaMOCTIMHO.

3rizHo 13 myHKToM 9 pozauny XV «llepeximHi  MONOKEHHSD
Konctutyuii Ykpainu, y npokypaTypu 3alUIIHIOCh BUKOHAHHA (PYHKIIIT
Harjasily 3a JOTPUMAHHSM 1 3aCTOCYBaHHSIM 3aKOHIB y MeXax J1H04Yoro
3aKOHOJIaBCTBA Ta ()YHKIliS MOMEPEIHHOTO CJIJCTBA JI0 BBEJCHHS B 110
3aKOHIB, M0 PEryJIOITh IISUIBHICTh JEPKaBHUX OpraHiB CTOCOBHO
KOHTPOJIO 3a JOTPUMAHHSIM 3aKOHIB Ta JO CTBOPEHHS CHUCTEMU
JOCYIOBOTO CJIICTBA 1 BBEACHHS B IO 3aKOHIB, 110 PETYJIIOIOTh KWOTO
dyHkiionyBanHs [2 c. 72].

Ha cporoguimiHiii JAeHb MpOKyparypa 3[IMCHIOE Harisig —3a
JOTPUMAHHSIM 3aKOHIB Ta PO3CIIIyBaHHS MdisiHb, IO MICTATh O3HAKHU
3JI0YMHY, OCKUIBKM JIO TEMEepINIHROTO Yacy MPHUIIUCH 3a3HAYECHOTO
KOHCTUTYIIIMHOTO TIOJIOKEHHS JTUIIAITHCS HEBUKOHAHUMU.

Hampsim po0OOoTH NPOKYpOPCHKOi CHCTEMH 1 OKpPEMHX OpraHiB
OPOKypaTypH MOXOAUTH BiJl MPAaBOOXOPOHHOI (PYHKIIIT JepKaBU, TOOTO il
TUSIIBHOCT1 13 3a0€3IeUeHHS] OXOPOHU KOHCTUTYLIMHOIO Jiaay, IpaB i
cBO0OOJ TpOMaJH, 3aKOHHOCTI 1 MPaBOMOPSAKY, BCIX CYCHUIBHUX
BIJTHOCHH, BPET'yJIbOBAHUX MPABOM.

152



OkpiM 1bOTO, TPOKypaTypa JOJy4aeTbca J0 3a0e3neyeHHs
peanizalii peryiasiTUBHOI Ta OXOPOHHOI (PYHKIIIT ITpaBa.

HaykoBii  HaroJiomyrwTh Ha  O0OB’SI3KOBOCTI  JIOTPUMaHHS
JEMOKPaTUYHUX TMPUHIMIIB TiJ Yac peanizaili yciX MNpOKYypOPChKUX
byHKITIN, apKe 03 HUX MOXKJIMBHI BIIX1]T BiJ JEMOKpATIi.

He MoxeMo moroguTucs 3 IyMKOIO, 11O B yMOBax 30LIbIICHHS
3JIOYMHHUX TIPOSIBIB 1 MPABOBOr0 HITUII3MY, a TaKOX HEYCTaJIeHOTrO
JI0YO0r0 3aKOHO/IABCTBA YKpaiHU «MPOKypaTrypa YKpaiHU MOBHOKO MIPOIO
30epirae CBOI POJib 1 3HAYEHHS SIK CTPYKTYypa, MpaBO3axUCcHa JIsUIbHICTh
SKO1 CIIPSMOBAHA Ha 3MIITHEHHS 3aKOHHOCTI 1 TPaBOIOPSIKY».

Ha Ham norssia, npokyparypa YKpaiHu, Ha Kallb, HE CIPABIAETHCS 3
MOKJIAJICHUMHU HA HE1 MPaBO3aXUCHUMH O0OB’s3KaMU B MOBHIN Mipi. [HOA1
BOHA HABIIAKHU CIIPUSIE 3POCTAHHIO 3JIOUMHHOCTI B CbOTOJIHIIIHIN Y KpaiHI.

['0JI0BHOIO METOIO0 IPOKYPOPCHKOTO HArJIsAY Y cepl 3aXUCTy TpaB 1
CBOOO/I JIFOJIMHU 1 TPOMaJsTHUHA € TOCSITHEHHS TaKOr0 CTAHOBUIIA, KOJIH 111
nmpaBa 1 CBOOOJM peajdbHO JOTPUMYIOTHCS YyciMa OpraHaMy Blagu 1
nocagoBumu ocobamu. Konm rpomaisiHd BIEBHEHI, IO iX IHTEPECHU
HaJIIMHO 3aXMIIEHI, 1 10 y pa3l MOPYIIEHHS iXHIX MpaB, BOHU MOXYTh
pO3paxoByBaTH Ha JOMOMOTY BIANOBIIHUX AEPKaBHUX OPraHiB, y TOMY
YUCJI1 1 OPTaHiB MPOKYPATYPHU.

[IpoBigHy posib y CHUCTEMI MNPOKYPOPCHKOI AISIIBHOCTI 3aiiMaroTh
TakoK (YHKIIT OpOKypaTypu 3 MNHUTaHb 3aXUCTy IHTEpeciB AiTed Ta
MPOTHUIi HACWIIBCTBY, SIK1 pernmameHToBani Hakazom odicy ['enepanbHOro
npokypopa  Ykpainu «IIpo  ocoOmuBOCTI  BUKOHAHHA  (DYHKIIIH
MPOKYpPATYpH 3 MUTAHb 3aXUCTYy IHTEPECIB AITEH Ta MPOTHUIII HACUIBLCTBY»
Big 04.11.2020 poky Ne 509 [3 c. 4] 3rigHO 3a3HAYEHOrO aKTy,
Oe3nocepeHe BUKOHAHHS (DYHKI1H MPOKYypaTypH 100 3aXUCTy 1HTEPECIB
AiTed Ta MPOTHUJIII HACWILCTBY OYJIO JOPYUEHO MPOKYypopaM, sIKi MaroTh
BHCOK1 MOpaJIbHi, IUTOBI Ta Mpo(eciitHi AKOCT1 (TaK 3BaHUM «IOBEHAJIbHUM
npokypopam»). Ilpu 1bOMY, OCHOBHMUMHU NpPUHLHUIAMH POOOTH
IOBEHAJIbHUX MPOKYPOPIB BUCTYNAIOTh: 1) OTpUMaHHA IIThbMU 1H(POpPMAILii
Ipo iXH1 MpaBa, 3a0€3MeUeHHS BUILHOIO JIOCTYNY JITE€H 10 IpaBOCYA1s Ta
MOXJIMBOCTI TOBIAOMJISATA TIpO0 (akTH MOpYyIIEHHS iXHIX TIpaB; 2)
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3a0e3MeueHHsT HaWKpanux I1HTEpPEeCiB IUTUHHM; 3) moBara a0 T1AHOCTI
JUTHHU Ta 1i 3aXUCT BiJ JUCKpUMIHAILII; 4) 3aXUCT JUTUHU Bij yCiX Gopm
HAaCUJIbCTBA, 3JIOBKHMBaHb, BKJIIOYAKOUYU CEKCyajbHi, OCOOJHMBO 3 OOKY
0aThKiB, OMIKYHIB (MKJIYBAIbHUKIB) UM IHIINX OCI0, K1 TYpOYIOThCS PO
JTUTHHY, a TaKOX 11 eKCILTyaTallii.

Kpim TOro, roBEeHaJbHI MPOKYpOPH TaKOX MOBHUHHI 3a0€3MEUUTH
BUKOHAaHHS CBOIX (DYHKIIIN y HACTYMHUX cepax:

1) y chepi oXOpoHU AUTHUHCTBA;

2) y chOpaBax, B SKMX HEMOBHOJITHS 0co0a 3ajlydeHa 1o
MPOBAPKCHHS SK IMOTEPHiIMK abo € 0co0o0ro, MpaBa Ta IHTEpPECH SKOI
MOPYIIEHO YA MOK€E OYTH NOPYILIEHO BHACIIJOK BUMHEHHS! KPUMIHAJIBHOTO
MIPaBOMOPYIICHHS;

3) y cmpaBax II0JI0 HEMOBHOJITHBOI OCOOHM, Y TOMY YHCIHI, SKIIO
KpUMIHAJIbHE MPOBAKEHHS 3IMCHIOETHCS 1I0JI0 JIEKIIBKOX OC10, xo4a 0
OJIHA 3 SIKHUX € HEMOBHOJIITHBOK, CTOCOBHO OCOOM, sIKa HE JOCSIa BIKY
KPUMIHAJIBHOI BIJINOBIIAJIBHOCTI.

OTxe, BpaxoOBYIOUHM YyC€ BHIICHABEJEHE, JOIUIBHO aKIEHTYyBaTH
yBary Ha JIBOX HaCTYITHUX OCHOBHHUX aCIEKTax:

1) BuUHMKae HEOOXIOHICTh Yy MOJANBIIOMY pedOpMYBaHHI 1HOYO1
3arajibHOI CHCTEMH OpraHiB TpPOKypaTtypu YKpaiHu (3 ypaxyBaHHIM
TEPUTOPiaTbHUX, OpTaHi3allIiHUX Ta GYHKI[IOHATLHUX aCIEKTIB);

2)icHy€e HEOOXIJIHICTh MOAANBIIOr0 PO3BUTKY IHCTUTYTY FOBEHAJIBHOI
MPOKypaTypu B YKpaiHi.
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3. Hakaz odicy I'enepanpHoro mnpokypopa VYkpainu «llpo
O0COOJIUBOCTI BUKOHAHHS (PYHKI[IA TPOKypaTypu 3 TMHUTaHb 3aXHUCTYy
1HTepecCiB AiTel Ta mpoTu il HacuinbCcTBY» Bij 04.11.2020 poky Ne 509.
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IIpaBo Ha mpairo.
(The right to work)

3 IOpUIMYHOI TOYKH 30PY MPAL0 MOKHA PO3IIISIAATH B IIUPOKOMY 1
BY3bKOMY PO3yMIHHI. Y IIMPOKOMY PO3yMIHHI Mpains — 1€ HNEPBHUHHO
HEOOX1JHA, CYCHIJIbHO KOPHUCHA MISUIBHICTh, TOB’A3aHa 3 peaizalll€ro
YHIKQJIbHUX BJIACTUBOCTEH IIOJAMHM LUISXOM il TBOPYOro 1 (Hi3MYHOTO
CaMOCTBEPHKEHHS, 10 MOPOHKYE OCOONMBUM BUJ CYCHIIbHUX BITHOCUH
Ta MOTpedye y 3B’S3Ky 13 IIUM MPABOBOrO PETYJIOBAHHS. Y BY3bKOMY
PO3YMIHHI Tipalsl — I UUIeCHpsMOBaHa MAISUIBHICTh JIIOJAWHU 371
CTBOPEHHSI MaTrepiajibHUX 1 JIYXOBHHMX OJlar 3 METOK 3aJI0BOJICHHS il
noTped Ta iHTepeciB. OCKIUIbKM Mpais BIiAIrpae 3HAYHY POJIb B JKHUTTI
KOKHOTO, IIPaBO Ha Mpalfto MoTpedye AETaaIbHOTO Ta BCEOIYHOTO PO3IIIS Y
[1, cT.139].

3 HayKOBUX TMO3WUIIH aKTyaJdbHICTh MHUTAHHS TMpaBa Ha MPaIko
3yMOBJICHA  Hacammepea  pedopMo0 1  JMHAMIKOIO  TPYJOBOTO
3aKOHOaBCcTBa. Hapasi peanizaliis npaBa Ha Mpaifio OB’ s3aHa 3 HU3KOIO
roCTpUX NPOOJIeM, TAKUX SIK TUCKPUMIHAILIIS MPaIiBHUKIB, 0OMEXEHHS a00
YTUCK TPYJAOBUX IIpaB, oIuiata Tmpaii, O0e3poOiTTs, TpyAoBa Mirparlis.
OckUIbKM TPaBO Ha MPAI0 € MPOBIAHUM MHUTAHHSAM Yy cdepl TPyAOBUX
BIJIHOCHH, TO BIJAMOBIAHO HOMY, SIK OCHOBOIIOJIOXKHOMY MpaBy JIIOJUHH,

NPUIIIAETBCA O0COOMBaA yBara SK Ha HaI[lOHAJbHOMY, Tak 1 Ha
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MDKHapoAHoMYy piBHI. CaMe TOMY II€ MUTaHHS € HaraJbHUM, MOBUHHO
BCEOIYHO 1 MPUHITUIIOBO JOCIiKyBaTHcs [2, ¢1.210-211].

[IpaBo Ha mpam - oaHe 3 (yHIAMEHTAIbHUX TIpaB JIIOAUHU,
BCTAHOBJICHE MDKHApPOJHO-NPABOBUMM aKTaMU 1 BHU3HAHE YycIMa
Jep>KaBaMU CBITY, SIKE HAJICKUTh JO TPYNH COI1aJIbHO-EKOHOMIYHHUX TIPaB
JIOAWHU, 1 I MOABIMHICT, - €KOHOMIYHA Ta coljajJibHAa CKJIajoBl -
CBIJTYUTH MPO KOMIUJIEKCHHUI XapaKTep Ha3BaHOTO Mpasa [4].

Bnepiie Ha CBITOBOMY pIBHI IpaBO Ha Mpairo O0yJsio 3a¢iKCOBAHO
crarrero 23 3araibHOi JIeKjaparlii mpaB JOAAHU [7], Y HIA MICTAThCS
MOJIOKEHHS PO Te, 10 KOXKHA JII0JMHA Ma€ MpaBo Ha Mpailto, Ha BIIbHUN
BUOIp poOOTH, HA CIPaBEUIMBI 1 CIPUITIMBI YMOBH Mpalll Ta Ha 3aXHCT
Bij 0e3podbitTs [1, ¢.140].

[Topanpie BimoOpakeHHs 3HaXoauMo y MixkHapoanomy IlakTi mpo
€KOHOMIYHI, COIlaJibHI Ta KyJbTYpHi mipaBa [11], B ctarTi 6 IKOro cka3aHo,
0 JIep>KaBH, siIKi OepyTh y4yacTh y 1boMy IlakTi, BU3HAIOTh MpaBO Ha
mpaipo, 10 BKIKYA€E TPaBO KOXXHOI JIIOJUHM JICTaTU MOKJIMBICTh
3apo0sATH cO0l Ha KUTTS Mpalelo, Ky BOHA BUIbHO BUOHMpae ad0 Ha Ky
BOHA BUIBHO MOTOKYy€eThes [ 1, ¢.140].

Y KoHBeHIIli Tpo 3aXHUCT MpaB JIIOJUHHU 1 OCHOBOIIOJOXHUX CBOOO/
1950 poky [9] akieHT 3poOjeHO HE Ha TMpaBi Ha MpaIlo 3arajioMm, a Ha
3a00pOHI paOCTBa 1 MPUMYCOBOI Tpalli. BU3HaueHo Take: HIKOTO HE MOXKHA
TpUMaTl B paOCTBI a00 B MiAHEBUIBHOMY CTaHI; HIXTO HE MOXe OyTH
MPUCWIIYBAHUN BHUKOHYBAaTH NPUMYCOBY 4YM OOOB’SI3KOBY mpamio |1,
c.140].

Cepen perioHaJIbHUX AakTiB BapTo M€ BHAUIMTH E€BPONEHUCHKY
comiaibHy xapTiro 1996 poky [6]. €Bpormeiicbka colllajibHa XapTis
30CepeIKy€e yBary Ha OOOB’SI3Kax Jep)KaBU 31 CTBOPEHHS YMOB IS
BHUCOKO1 CTaOUIHHOT 3aHATOCTI Ta MiABUIICHHS KBaTidiKallii MpaliBHUKIB,
MICTUTD MEPEJTiK IpaB MpaliBHUKIB Ta IXHIX CIMEMH, a TAKOK HAroJOIIy€e Ha
BUIBHOMY BHOOpP1 mpodecii sK Ha KIOYOBOMY (hakTOpl YCHINIHOT
peaii3ailii mpasa Ha npatro [ 1, c.140].

3a paJsSHCHKUX YaciB IIPaBO Ha MpaIllo OB’ sI3yBajocs 3 000B’I3KOM
aepkaBu  3a0e3meyuTd  poOOTOI0  BCIX — Mpale3gaTHUX  TPOMaJIsH.
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[Tonoxkennst Konctutynii  YPCP 1978 p. posrisganu mpamio sk
HEBIJI’€EMHE IIPaBO, 1 SIK MOYECHHUM OOOB’S30K KOXKHOI'O T'POMASHHUHA.
Hopmu Kpuminanenoro koxaexkcy YPCP 1961 p. 3akpimitoBaiu
BIJIMOBIJIAJIbHICTh 32 YXUJICHHS B1Jl CYCIUIBHO KOpUCHOI nparti [1, ¢.141].

Cporoani mpaBo Ha mpairo 3adikcoBaHo crarrero 43 Koucruryiii
VYkpaiau [10], ne mpomucaHo, 10 KOXE€H Ma€ IpPaBO Ha IIpalto, 0
BKJIFOYA€ MOJKJIMBICTB 3apO0IsiTH cOo01 Ha >KUTTS Tpalero, sIKy BiH BIJIBHO
BUOUpae ab0 Ha AKYy BUIBHO MOTroJKyerbcsi. [IpaBo  BUIBHO
PO3IOPSIKATUCS CBOIMH 31I0HOCTSIMHU JI0 Tpalli 03Havae, 1o ocoda cama
BUpILIY€E, Y 3alMaTHUCS TPYIOBOIO NISUIBHICTIO uM Hi. He3alHATICTH HE
TATHE 3a CO00I0 FOPUANIHOI BiAMOBIAaIbHOCTI [1, ¢.141].

SKI0 MNOpIBHIOBATH BHU3HAYEHHA, IO MICTAThCA B KOHCTUTYIIT
VYkpainu [10] Ta Kojaekci 3aKoHIB IIpo mpaliio [8], To 0O4€eBUAHO, 1110 BOHU
JIEHI0 MO-PI3HOMY TPAKTYIOTh 1€ MpaBo. ['0JI0OBHA CKJIAIHICTh MOJISITAE B
TOMY, 1110 BIJICYTHSI €luHa TepMiHoyorisi. OCHOBHMI 3aKOH BUKOPHUCTOBYE
KaTeropii «3apoOJisiTU Ha JKUTTS», «IIpalls, Ky BUIBHO OOMpae 4M Ha Ky
BUIBHO TMOTO/UKYEThCA», TOAl sK y KoJekci 3akoHIB Mpo Mparro
BITHAXOJUMO «OJCpKaHHS poOOTH», «BUIBHMN BHOIp mpodecii, poay
3aHATH 1 pOOOTH», 110 CBIAYUTH MPO 3acTaplIuid MiaAXid 1 HEBIAMOBIAHICTh
K aKTaM MIDKHApOJHOTO 3aKOHOJAaBCTBa, Tak 1 KoHcTtutyii Ykpainu [1,
c.142].

[Ipoexktom TpynoBoro komekcy Ne 1658 [13] B crarri 20
nependayeHo IMMPOKUM TEepelk OCHOBHMX MpaB IpailiBHHKA. Baprto
HaroJOCHUTH, 110 BIH JIMIIAETHCS BIAKPUTUM. Y TPOEKTI 3aKOHY YKpaiHu
«IIpo mpamro» Ne 2708 [12] BiicyTHE BU3HAUECHHS ITpaBa Ha mpaio. Kpim
TOro, HEMAa€ YITKOrO TMEpeNiKy TMpaB TMpaliBHUKA — JUIIE OKpeEMI
ckinagHuku. [IpoekT 3akoHy «Ilpo mpairro» myke 3BYXKye€, MOPIBHAHO 3
yuHHUM KoeKkcoM 3aK0HIB MPO MpaIro Ta TPOEKTOM Tpy10BOro KOJIEKCY,
nepetik mpas npauiBHuka [1, c.143].

Bapto 3a3HaudTH, 1O TpaBO Ha Mpali0 PI3HUTBCA HOr0
HOpMaTUBHOIO (Qikcailielo B 3apyOikHuX AepxkaBax. Hampukman, CHIA,
BenukoOputanisi, Kanana, ABctpis, Hopseris, [lanisi Tomo B3arami He
MPUIIAIOTh YBaru HOPMATHUBHIM (hikcalllii IbOTO TpaBa, OCKUIBKH II€
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MPaBO BBAXKAETHCA HEBIJ €MHHM, TOOTO TakWM, IO HE TIITAE€THCS
CYMHIBY, TIpaBOM KOXXHOi JIFOJMHU, 1 TIOCATAHHS Ha HBOIO €
HEJIOMYCTUMHUM. Y KpaiHaX KOJIUIIHBOTO COI[aJiICTUYHOrO Tabopy,
3okpeMa y Ilonbiii, Yropinusi, binopyci, MoijgoBi, KOHCTUTYIII{HE MPABO
JIOIMHA Ha TPAIIO 3aKPIILTIOEThCS JOCUTHh IIMPOKO, 3 BCTAHOBICHHSIM
117101 CHCTEMH IOPUINYHHUX TapaHTii [2, ¢.212-213].

Ha anp, choromni B YKpaiHi MaeEMO JOBOJII BHUCOKHH PIBEHBb
0e3poOITTS, SAKUM 3aJIMINAEThCA  OJIHIEH 13  IpoOIeMHHX  cdep
rapaHTyBaHHsI Tpy10BUX MpaB. [IpoTe € meBHI MO3UTHUBHI 3pYIICHHS B IiH
chepi. Sxmo nocwiaTuch Ha AaHl Jlep)KaBHOI CIIy)KOU CTaTUCTUKU
VYkpainu Ta mopiBHIOBaTH CTaTUCTHKY 3 Oepesnem 2020 poky Ta CTaHOM
Ha BepeceHb 2021 poky, TO KUIBKICTh 0€3p00ITHUX B YKpaiHi 3HU3MIACS.
PiBenb 0e3p00ITTA cepen pobouoi cuiu BiKOM Bif 15—70 pokiB CTaHOBUB
no 10,1% y 2020 poui, a 'y 2021 - cranoButs 9,3% [14,15].

He w™eHmoro npoOreMo € HU3bKUW pIBEHb OIUIaTH Mpail Ta
HasIBHICTh 3HAYHO1 3a00proBaHOCTI MO BHIUIATI 3apoOiTHOI IIaTh. 3a
nanumu JlepkaBHOI Ci1y>kOU cTaTUCTHKHU, Yy ciuHl 2021 cepenHs 3apruiaTHs
ykpaiHiiB craHoBuia 12 337 rpH. (406 € ). Ckaximo, y DiHISHIIT 1€
€2,696, ®panuii €2,400, [Toabma €1297. PizHuus €, 1 Ha *Kalb, BEJIHUKa
[16].

He pinko 3ycTpidaroThCsi BUMNAJIKH BUPOOHUUOTO TpPaBMATU3MYy Ha
HiMPUEMCTBAX, 10 BiJoOpakae Te, IO YacTO 3axOAu IIOJA0 Oe3MeKH
npaii He Oynu e(pEeKTUBHUMHU 1 MOTPeOyIOTh BJIOCKOHAJIEHHS, 1100
MaKCUMaJIbHO 3a0e3neunTu Oe3neky jroaen [5]. 3a 2020 pik mOpiBHSAHO 3
2019 pokoM KUIBKICTh CTPaXOBHX HEHIACHUX BUMAAKIB 30UIbIIMIACH HA
51,3 % (3 4394 no 6646), KUIbKICTh CMEPTEIbHO TPAaBMOBAHUX 0CI0
smenmmnach Ha 4,1 % (3 410 mo 393) [17].

VYkpaina nepexxuBae OyM BHYTPIIIHBOI Ta 30BHIINIHBOI TPYAOBOI
mirpariii. Bilina na JlonOaci Ta anekcis Kpumy ctumymtoBaiu MiuIbHOHH
VKpAiHIIB IIYKaTH Kpamoi JoJi. 3a CTaTUCTUKOIO, $KYy HAaBOJISITh
nemorpadu, Ha 3apo0ITKHU 3a KOPAOH 3a ocTaHHi 20 pokiB BUiXalo Bij 7 10
15% exoHOMIYHO aKTUBHUX rpoMajsH [5]. TuM OuIbIN, 110 HUHI OCBITA
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YKpaiHChKO1 MOJIO/II 32 KOPJOHOM JIOBOJII YACTO NEPETBOPIOETHCI HA KaHAII
il Tpy10BOi emirpartii [3].

Takum 4uHOM, MPaBO Ha MPAIl0 € MPABOM KOXKHOTO, IO BKJIFOYAE
MOXJIUBICTH 3apO0JISITU COO1 Ha KUTTS IMpalelo, IKy BiH BUIbHO BUOUpae
a00 Ha 4Ky BUIBHO MOTOKY€EThCS. 3aKpIMJICHHS HOTO 3A1HCHIOETHCS SIK Ha
MDKHApOJAHOMY PiBHI, TaKk 1 Ha HallioHaJdbHOMY. BigoOpaxeHHs B
Koncturynii Ykpainu mpaBa Ha mpaio MiAKPECTUIO HOro BasKIWBICTb.
Croite nuTaHHs yHiikalli BU3HAYEHHSI KaTEeropli «IpaBa Ha IMpalioy,
ajpke BOHO pi3HUTHCS B OCHOBHOMY 3akOHI Ta B Kojekci 3akoHIB Ipo
npaio Ykpainu. Kpim Toro, € HeoOXiHICTh B OHOBJICHHI 3aKOHO/IaBCTRBA.
AHanizyroun BuIe3ragady iHdopmamiro Oyio BHUABJIEHO, IO B
KOHCTUTYIIAX 3apyODLKHMX KpaiH 3aKOHOJIaBEllb HEPIAKO BUOUpAE came
KaTEropio «IpaBoO Ha MPaIo» I 3aKPIIJIEHHS] TPABOMOYHOCTI TPOMAJISIH
y cdepi mpami. Maemo npoekT TpymoBoro KoJIeKCy Ta IPOEKT 3aKOHY
«IIpo mpamto». Ili akTh € TpaHUYHO PIZHUMH. SKIIO B TEpIIOMY
3aKpIIUICHO TMPaBO Ha MpaIl0 Ta MEpeJliK MpaB MpalliBHUKA, KU Hagall
I0TIOMOke €(EeKTUBHO pealli3yBaTH TakKe MPaBo, TO B APYroMy BIJICYTHS
HaBITh 3rajika Mpo MpaBo Ha mpaifro. JIumie BIAHAX0AMMO OKpPEMI TapaHTIi.
BBaxaro, mo npoekt 3akoHy «lIpo mpamo» norpeOye mneperisgy 1
noomnpariffoBaHHs. BuiesragaHi  CTaTUCTUYHI  JaHl  JalOTh  3MOTY
3aJyMaTuCa Haja yciMa IIUMH MpoOieMaMH 1 iX MOTPIOHO SKHAWUIIBHUIIIE
BUPILIUTH.
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I'aBpuwirok MuxoJia IlerpoBuy,

CTYACHT HaB4YaJIbHO-HAYKOBOT'O
IOpUIMYHOTO 1HCTUTYTY [IpukapmnaTchkoro
HaIllOHAJLHOTO  yHiBepcutery 1iM. B.
Credanuxa.

HayxoBuii KepiBHUK: JOIIEHT, KaHIUAAT
ropuanuHnx Hayk IlerpoBebka 1. 1.
(Mykola Gavrilyuk,

student of the educational and scientific
law institute, Vasyl Stefanyk Precarpathian
national university.

Scientific adviser: candidate of law
science, associate  professor, Iryna
Petrovska)

IIuTaHHs 3aPOBAKEHHA iIHCTUTYTY MOJABIMHOI0 TPOMAASIHCTBA B
YkpaiHi.
(The issue of introducing the institution of dual citizenship in Ukraine)

[Ipobnema OimarpusMy B YKpaiHi ICHYE BXe€ JaBHO, OJHAK 3a
HUHIIIHIX 00CTaBUH JlaHE NMUTAHHA € AYy’KE BaXKJIUBUM. 30poiHa arpecis 3
ooky Pocilicbkoi @enepariii, THUMYacoBa OKymaiis ABTOHOMHOI
Pecnyomiku Kpum Ta uvactunu tepurtopii Jlonbacy, macoBa emirparis
rpoMajisiH B JiepkaBu €Bpomnelicbkoro Coro3y, — BCE 11€ Ha ChOTOHINIHIN
J€Hb € BEIMKOIO0 3arpo30l0 HAlIOHAIbHIA Oe3mell, a TaKoX HampsmMy
3B’S13aHO 3 MUTAaHHSM MOABIMHOTO TPOMAasTHCTBA.

Ha cboroani mnuTaHHsS TOABIKHOTO TPOMAJSHCTBA B YKpaiHi
perymoetbest unHHOIO KoncTtutyiiero Yikpainu [1], 3akonom Ykpainu
«IIpo rpomamsaHcTBO VYkpainm» Bigx 16.07.2021p. [2], a Takox
MDKHApOJHUMU JoToBopamu Ykpainu. [lonBiiiHe rpoMasHCTBO B YKpaiHi
HE BU3HAETHCA HA 3aKOHOJIaBYOMY PiBHI, TaK B CTATTi 2 3aKOHY YKpaiHu
«ITpo rpomanassHCTBO YKpaiHuy nepe0adeHo, o 3aKOHOIaBCTBO Y KpaiHu
PO FPOMAISTHCTBO IPYHTYETHCS Ha MPUHLIUII €IMHOTO TPOMASHCTBRA [2].

Bonnouac, y CBITI 3apa3 TIOCTa€ TMHWTaHHS BPETYJIOBAHHS
B3a€MO3B’S3KIB Jep)kaB 13 Jiacmopamu. Bce Ounpline ep)kaB HaaalOTh
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MOXJIUBICTh MPEICTaBHUKAM Jiacriop HaOYTH TPOMAJSHCTBO 1CTOPUYHOT
barpkiBmuau. lleli mponec BinOyBaeThest 1 B Ykpaini. Tak, 3akoHoM
VYkpainu «lIpo 3akopaoHHUX yKpaiHiiBy [3] OyJio 3ampoBaPKEHO CTATyC
3aKOpPJIOHHOTO  YKpaiHIld 3 BHJAYCH0  BIAMOBIIHOIO  ITOCBITYCHHS.
OTpuMaHHSI TAaKOro CTaTyCy HaJa€ IMpPaBO Ha CIPOUIEHHS MPOLEAYpH
B’i31y Ta MOPANKY IMMmIirpaiii 10 YKpaiHM NpeaCcTaBHUKIB YKPaiHCHKOI
aiacropu. 3aKOPJAOHHUMH YKPATHISIMU BBAXKAIOTHCS TPOMAISTHU JIEPXKaB, 3
AKUMHU YKpaiHa Ma€ JOTOBOPU MPO BI30OBHUM PEXKHUM, Ha MIJCTaBl TaKOTO
MOCBIAYEHHS, MAalOTh MPAaBO Ha 0€3KOIITOBHE OPOPMIIEHHS 0araropasoBoi
BI3M IS BIABIJaHHA YKpaiHu Oe3 HaJaHHS BiAIOBIIHOIO 3alpOIICHHS
TEPMIHOM A1i Ha 5 pokiB [4].

3 iHmoro OOKy, CyMDKHI [0 Hac Jep)kKaBu, Taki sk PymyHis,
VYropumna, Ilonbina BOpoBaguiy CHPOLIEHY MPOLEAYpPY HAOyTTA
rpOMasTHCTBA 0COOAMHU SIKI MarOTh TIEBHUM 3B SI30K 3 JAHUMH Jep>KaBaMHu.
ToOTO MOCTIITHO MPOKUBAIOTH HA TEPUTOPIAX, SIKI KOJUCHh HAJSKATU UM
nep:kaBam, ad0 K MarOTh TIEBHI1 POJAUHHI UM ICTOPUYHI 3B’ S3KHU. 3a JaHUMU
13 myOomiynux 3MI Omuzpko 1 MIH yKpaiHIB, fKI MNPOXKUBAIOTH Ha
npukopioHHux Tteputopisix (IIpukapmarrts, 3akapnarrts, JIbBiBChbKa
o0iiacth, bykoBruHA) HAOYJIU TPOMAJTHCTBO CYMIKHOI JIepkaBu [4].

Ha mnpoTunexxnomy OoIli TepUTOpii HAIIOI JAEp>KaBU BIIOYBAETHCS
MacoBa Bujada mnacropTiB Pociiicekoi ®epaepalii Ha THMYACOBO
okynoBaHux Ttepurtopisix Kpumy 1 JlonOacy. 3a migpaxyHKamu pi3HUX
€KCIEPTIB, KUIbKICTh BUJIAHUX POCIMCHKUX MACTOPTIB MEPEBUIILYE I ATCOT
TUCSIY, 1 IX KUIBKICTh TUIBKH 3pOCTa€. Y KOHTEKCTI «IacrOPTHOTO»
NOJIITUYHOTO KOH(IIIKTY 3 YropmuHoto Ta arpeciti Pociiicbkoi @enepartii
OpoTH YKpaiHU 1€ CTBOPIOE MPsIMY 3arpo3y TEPUTOPIAIbHIN I[IJTICHOCTI
HAIO1 IEPKABU.

Kpim toro, B YkpaiHi icHy10Th 3adikcoBaHi pakTu OimaTpusmMy cepen
JIepKaBHUX IIOCAJOBINIB. 3 TOBIIOMJIEHb YKpaiHChbkux 3MI OGarato
YKpAaiHCbKUX YHWHOBHUKIB MarOTh MO 2-3 1HO3eMHUX macnoptiB. Tak,
omrapx 1 konumHiAd ronoBa [uinponerpoBcekkoi OJA  Irop
KosioMolichbkuil 313HaBCS, 110 Ma€ KpiM YKPaiHCHKOIrO Ie 2 1HO3EMHUX
rpoMangacTBa. KonumHid npokypop CremnianizoBaHoi aHTUKOPYMIIHHOT
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npokyparypu Poman CiMKIB y CyJOBOMY 3acifiaHHI MpPOJEMOHCTPYBaB
TOKyMeHTU mnpo oTpumaHHs HacupoBum mnacnopta BenukoOpurtanii 1
MOMPOCUB CYJ JOJYYUTH 1X 70 cripaBu. KpiM Toro, mpoxkypopu 3asiBUIIH,
10 MarOTh 1HGOPMAIlIIO PO OTPUMAHHS T'0JIOBOIO [[epkaBHOI (pickanbHOT
CIIy>KOU TpoMaJisHCTBA YTopuiuHU. | Taki BUMAIKU HE € MOOJUHOKHUMH.
HasBHICTh Y YMHOBHMKIB MACMOPTIB IHIIUX JEp>KaB MiJKPECIIOE HasBHI
KO3l B 3aKOHOJABCTBI, BIJAMOBIIHO JEMOHCTPYIOUM T'pOMaJsiHAM
BIJICYTHICTb JIIEBOTO MEXaHI3MYy NMPOTHU/IIi OinaTpusmy [6].

AHali3 3aKOHOJIaBCTBA YKpaiHM I0JI0 BPEryJIOBaHHS MHUTaHb
MOJIBITHOTO IPOMAJISTHCTBA JIO3BOJISIE 3pOOUTH BUCHOBOK HIOA0 HAsSBHOCTI
y HbOMY 3Ha4yHUX Tporayiud. Ciij 3a3HAYUTH BIJICYTHICTh Y HOPMATUBHO-
MPaBOBUX AaKTaxX YITKOrO BHU3HA4YEHHsA OimaTpu3sMy. 30KpemMa, y 3aKoHi
VYkpainu «lIpo rpomansHcTBO YKpaiHW» cepell MPUHLMIIB JIEpPHKABHOI
MOMITUKU Yy cdepl BpEryatoBaHHS MHUTaHb TPOMAJSIHCTBA BIJICYTHIN
MPUHIIMI HEIOMYCTUMOCTI TaKUX BUIIAJKIB. biibiie Toro, maHuii 3akoH
MICTUTh MEpeNiK BUMAAKIB, 3a SKAM JO3BOJISIETRCA  TOJABIMHE
IPOMAaJSTHCTBO. Tak, 30KpeMa, e CTOCYEThCS BUMAJKY
«HETOOPOBUILHOT0» HAOYTTS MOABIMHOIO T'POMAJSIHCTBA JUTHHOIO IIpHU
HapO/KEHH1 (32 TpPOMAJSIHCTBOM CBOIX OaTbhKiB, SIKIIO BOHU €
rpoOMaJIfHAMHU PI3HUX JEpKaB), 3aKpirieHoMy cT.19 Bkazanoro 3akoHy.
JloOpoBiibHE HAOYTTSA TPOMAASHCTBA I1HIIOI JAEpKaBU € TMIJCTABOIO IS
BTpAaTH YKpPAIHCBKOrO TpoMajsHcTBa. [lpoTre pgaHuii mporec He
B1JIOYBA€ThCA  aBTOMATU4YHO. HallloHalbHUM  3aKOHOJIaBCTBOM  HE
pO3pO0JIEHO  MEXaHI3MH  TONEPEKEHHS BUHUKHEHHS  MOABIMHOTO
rpOMaISTHCTBA.

3okpeMa, ciij 3a3Ha4uuTH, 10 3akoH YKpainu «lIpo rpomanasHCTBO
YKpaiHu» HEe BCTAHOBJIIOE MOPAAKY ACKIAPYBAaHHSA IPOMaJssHAMU Y KpaiHU
HAsIBHOCTI B HUX TPOMAJSHCTBA IHINOI JEp>KaBU, OCKUIBKM B YKpaiHi
BiJICYyTHI popMu ikcarlii moasiiiHOro rpomajsucTea. Hapasi 6arato kpain
(I3paine, PymyHisi, YropiinHa Ta iH.) He BUAAIOTh JOBIJIOK MPO MOJIBIMHE
rpomMaasHcTBO.  OTKe, JOBeCTH  (pakT  HASBHOCTI  MOJABIAHOTO
IrPOMaJSTHCTBA y TPOMAJISTHUHA YKPaiHU NPAKTUYHO HEMOKIIUBO.
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[Ipu oMy, 1aHrM 3aKOHOM 3aKPITUIEHO MPUTATHEHHS TPOMAJTHUHA
Ykpainu A0 aaMiHICTPATUBHOI BIJAMOBIJAIBLHOCTI 3a HEMOJaHHA a0o
HECBOEYACHE MOJIaHHS 3asBH MPO OTPUMAHHS HUM T'POMAJSHCTBA 1HIIOI
JepKaBU 13 KOIIEK JOKYMEHTa, IO MIATBEPKYy€E (akT HaIBHOCTI
MOJBIMHOTO TPOMAISTHCTBA. AJMIHICTpAaTUBHA BiAMOBIJAIBHICT 3a TaKe
MOPYILIEHHS HAcTa€ y BUIIIAAI HakiaaeHHs 1rpady. Ilpu mpomy, y
BiamoBigHocTi 10 KorcTutymii VYkpaiam, ocoba He MOXe OyTu
MPUTATHYTA 70 IOPUAUYHOIT BIJMOBIAAIBHOCTI JBIYl 3a OJHE U Te came
npaBonopyuieHHs. TakuM 4uHOM, cruiaTta mTpady oJHOPa30BO (HaKTUUYHO
J03BOJIsIE MATH MOABIMHE rPOMaasHCTBO [5. ¢.178-179].

Boanovac moBHa 3a00poHa B YKpaiHi MOJBIMHOTO rpoMajsTHCTBA HA
TJI1 €KOHOMIYHOTO 3aHEMaay 1 TPUBAIOUMX OOMOBHUX il MOXKE MPHU3BECTU
710 BIIMOBH (BTpaTH) MEPEBAXKHOI OUIBIIICTIO BXKE ICHYIOUUX OIMaTpuiiB
Bl TPOMajAsSHCTBA HE 1HIIOI JepXKaBu, a YKpaiHU. A TIOCTIHHE
MpOXKUBaHHS (y TOMY YMCJII KOMITAKTHE) Ha TEpPUTOpil YKpaiHU 3HAYHOI
KUJIBKOCTI TaKUX 1HO3EMHHMX TI'pOMaJisiH — IIPEJICTaBHUKIB BiANOBIIHUX
HaI[IOHAJIbHUX MEHIIMH MOXE JIMIIE MiJBUIIUTH 3arpo3y HallloOHaJIbHiN
Oe3reri, yCKJIaJIHUTH POOOTY OpraHiB MyOJIYHOI BJIaJld HAa MICIIEBOMY
pIBHI Ta BIJHOCUHM 3 CYCIAHIMHM Jiep’KaBaMH, 3a0X0UyBaTUME IX [0
BTpyYaHHS y BHYTpIlIHI cupaBu Ykpainu. [IpumycoBe  1mo30aBieHHs
IrpOMAJIIHCTBA YKpaiHW OIimarpujiiB, SKI MOCTIHHO MPOKUBAIOThH
3aKOpJAOHOM (Jiacriopa, TPYJOBI MITpaHTH, MEIIKaHIl HEBU3HAHOTO
[IpuaHICTPOB’s1), MAaTUME HACJIJKOM BTPATy HUMH 3B’SI3KYy 3 YKpaiHOIO
[6].

OTtxe, npobieMa MoABIMHOTO TPOMA/ISTHCTBA B YKpaiHi akTyallbHa K
HIKOJIM paHillle BHACHIJOK BIUIUBY SIK BHYTpINIHIX, TaK 30BHINIHIX
YUHHUKIB. AKTHBHA eMmirpailisi Mpame3JaTHOro HaceJeHHs, 30poiiHa
arpecisi Pociiicekoi ®enepaliii, cemapatucTChbKi HACTPOi HAIlOHATBHUX
MEHIIINH, BCE II€ CTBOPIOE 3HAYHY 3arpo3y HaIllOHAJbHIN Oe3merl Ta
TEPUTOPIANIbHIN LUTICHOCTI YKpaiHU. A 3HauuTh, MOTPEOye HETratHOTO
IpaBWIBHOTO BUpILIEHHS. Ha Hall morjisi, TakuM PIlIEHHSIM MOXE OyTH
JUIIE 3alPOBAJKEHHS OHOBJICHOI 3aKOHOJABYO1 0a3u, II0J0 1HCTUTYTY
MOBITHOTO TPOMAISHCTBA, sika OyJie BU3HAYATH KOJIO OCI0 SIKi MAaTUMYTh
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npaBo Ha HAOYTTs TpOMaAsSHCTBA YKpaiHM a0 K 1HIIOI AEp>KaBU SK
apyroro (miacmopu, 3akOpJAOHHI 1HBECTOPH, HAYKOBIIl), BHU3HAYATUME
TEBUM MEXaHI3M TOKapaHb 3a 3JI0BKUBAaHHS TaKUM IIPAaBOM, a TaKOX
3a00poHa JAEp>KaBHUM CIIYKOOBISIM MepeOyBaTH Ha CIIy»KO1 MarO4u 1HIIE
IPOMAJITHCTBO OKPIM TPOMAJISIHCTBA Y KpaiHH.
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3arypcebknii Onexcanap bornanosuuy,
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CrpaTteriyauii po3BUTOK TPOMAJA B YMOBAX /IelleHTPAaJIi3aIlil.
(Strategic development of the community in the context of
decentralization)

Y  NOCTKOMYHICTMUHMX KpaiHaX OJIHIEI0 3 HaWBAKIMBIIIUX
COIIAJILHUX MPOrpaM € CTBOPEHHS Ta PO3BUTOK CYO'€KTUBHOCTI MICIIEBUX
Ta perioHalibHUX cycniabcTB. [lepi 3a Bce, MOBa e Mpo 3MiHY OCOOJIMBO
OCBIYEHOI'0 MEHTAJITETy CYCIUIbCTBA, IIO0 B 0OaraTboX BHUIMAaJKaX €
HaWBaKJIMBIIIMM Oap’€poM, 10 3aBaka€ YCHIITHOMY PO3BUTKY TEPUTOPIi.
[Is Mera Moxke OyTH OJHHMM 3 OCHOBHHMX apryMEHTIB HJis BiJI0OyJOBH
TEpPUTOPIANBHOIO YCTPOIO LUX KpaiH. Moro ceHc monsrae y 36iIbLICHHI
y4acTl MICIIEBUX Ta PETIOHAIBHUX TPOMaJa y 3I1MCHEHHI BIaay HUITXOM
MIOCUJICHHS POJI1 MICIIEBUX OpPraHiB BIaJIH.

JleuenTpainizailisi, MO0 TPAKTYEThCS SIK KOHCTUTYIIITHA CTPYKTypa
BIJIHOCUH MDXK CyO0’€KTaMHM IyOJIYHOTO MpaBa, BU3HAYAE OpPraHi3alliio
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BUKOHABYOi Biagu. KOHCTUTYIIMHUN TPUHIUI JeleHTpati3amii, 1o
TAYMAYUThCS Y TOEAHAHHI 3 IHIIMMU KOHCTUTYIIMHUMU TPUHLMUIIAMU, 1,
30KpemMa, 3 IMPUHIIUIIOM CYOCHIIapHOCTI — MPU3BOAUTH 0 3000B'sS3aHHS
CTBOPUTU KOHKPETHI CUCTEMU 3aBJlaHb 1 KOMIETEHIIIM, 110 3BOAUTHCS 0
dbopmynn “mepeHeceHHsl Jep)KaBHUX 3aBJaHb 3BEPXy BHHU3  Ha HIDKYI
JIAHKU 1X BUKOHaHHA [1].

B KOHTEKCTI aHali30BaHUX CTPYKTYPHHUX TIHUTAaHb JIEPKABHOTO
amapaty HOro ciif TpakTyBaTH SIK TPHUHIMI, 1[0 BUMAarae mnoOyJI0BU
CTPYKTYp 3HM3y, a MOro JOTpUMaHHS TOBUHHO OyTH TMOMITHHUM B
IHCTUTYIIHHUX Ta OpraHi3alliiHUX PIIlICHHSX.

[IpuHIMT meneHTpanmizaiii myOaidyHOi BJIaJd 3aCHOBaHWN Ha TOBasl
0 TpoMaj MICLUEBOTO CaMOBpsiAyBaHHs. MicueBe camMOBpsIyBaHHS €
HEBIJ EMHOIO YaCTUHOKO JIEPKABHOTO  YCTPOKO 3  KOHCTUTYLIMHO
rapaHTOBAHOI HE3aJICKHICTIO OJWHUIIL MICIIEBOTO CAMOBPSAYBAaHHS SIK
cy0’€KTiB IIpaBa Ta JEUEHTPaATI30BaHUX CYO’ €KTIB MyOJIYHOT BIaIH.

[le Bupa3 cyyacHOro MiaXxoay 10 JACP>KaBHOTO YMHPaBJIiHHS, €JIEMEHT
Cy4acHO1 oprasi3zalii Ta (yHKIIOHYBaHHSI JIEPKABH 3 JICIIEHTPAII30BAHOIO
CTPYKTYpOlO, SIKMI HE MOXHA ITHOPYBaTU Ipu (POpMYBaHHI CYHaCHUX
CTPYKTYp AJIsl OpraHi3aiiii JisJIbHOCTI.

Konreniiero pepopmyBaHHS  MICIIEBOIO  CaMOBPSAyBaHHS — Ta
TEPUTOPIAJIBHOI OpraHizaiii Biaagud B YKpaiHl BU3HAYEHO JIBa €Talu
peanizaiii peopMH Ta 4acCOBl paMKH iX MPOBEJEHHS: MIATOTOBYMHN eTan
(2014 pix) Ta gpyruii etan (2015-2017 pp.).

Pa3oM 3 TM, 3a3HaY€HUX CTPOKIB JOTPUMAHO HE OYJIO B CHITY PI3HUX
o0cTaBUH Ta MpuuuH. TOMY Ha ChOTOJHI YPSJIOM 3alPOBAKEHO HOBUIA
miaH-rpadgik BOpoBakeHHs pedopmu. o cepenunu 2020 poky Mae
BIIOyTUCS (OPMYBaHHS CHPOMOXKHUX TEPUTOPIATILHUX TIpomaj, sgke O
BIJIMOBIIAJIO  BXE  MNPUUHATOMY  3aKOHY MpO  aJMIHICTPaTUBHO-
TEPUTOPIATILHUM YCTpii B YKpaiHi.

[IpuHIMT TOOPOBUIBHOCTI, MPU IBOMY, 3alIMIIAETHCS 0a30BUM. 3
2018 poky po3smouanacs TaKOX peoprasizailisi pailoHiB Ta (GopMyBaHHS
aMIHICTPATUBHUX OKPYTIB SIK TUMYACOBOI TEPUTOPIATIBHOI OCHOBHU JIst
OpraHizamiiiHoi TOOYIOBH TEPUTOPIAIbHUX OJWHUIL IEHTPAIHHUX
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OpraHiB BUKOHABYOi BJIAAW 3 YpaxyBaHHSAM KOHQIryparlii rocmiTaJbHUX
OKpYTiB, a TakoX IepedopMaTyBaHHSI caMOi MEpexki TepUTOpiaJIbHUX
OpraHiB IIEHTPaJbHUX OPTraHiB BUKOHABYOI BIIaJIU, palijiepxKaIMIHICTpaIlii
Ta X CTpyKTYp [2-4].

[IpukiamomM Takoro BCEOXOIUTIOIOYOTO, KOHKPETHOTO, PO3ALIBHOTO
pPO3MOAUTY JEepKAaBHUX 3aBlaHb, HOPMATHUBHO BiJOKpemieHOi cdepu
TISTTBHOCTI CYO'€KTIB IepKaBHOI BIau, BKIIOYAIOUU BC1 PiBHI 31HCHEHHS
myOIiYHOT BIau, € cpepa moJITUKH PO3BUTKY [5].

[IpoBeneHHsI MOJITUKU PO3BUTKY OXOIUIIOE JEPKaBHI 3aBJIaHHS, 1110
BUKOHYIOTHCSI B HAIlIOHAJIbHOMY MacIiTadi, OJJTHOYACHO B PET1OHAIBHOMY
Ta MICLHEBOMY BHMIpI, CTBOPIOIOYM TICHI CTOCYHKHM MIX CYyO'€eKTamu
NIEpPKaBHOTO BHUKOHABUOI'O amapary, sKWUWA 3000B'SI3aHUN  JOCSTTH
CTaTyTHOI METH, SIKa MOJsATae y 3a0€3MEeUeHH] CTIHKOr0 PO3BUTKY KpaiHW,
COIIaJIbHO-€KOHOMIYHHM, PETiIOHAIBHUNA Ta MPOCTOPOBOIO PO3BUTKY,
M1JIBUIIEHHS] KOHKYPEHTOCTIPOMOKHOCTI €KOHOMIKHA Ta CTBOPEHHS HOBUX
poOouyux MiCllb y HAI[lOHAJIBHOMY, PpEriOHalbHOMY a00 MICIEBOMY
Macuraoi.

OCHOBHI TepelyMOBM IEHTpai3alii 1 JeHeHTpalli3alii BiIaau
300pakeHo B Ta0II. 1.

Tabnuys 1

OcHOBHI IepeIyMOBH HEeHTPAJi3amil i JeneHTpa izauii BJaau

Oco0rBOCTI LenTpanizarris Jenenrpainizaiis
3/m

[lepemymoBu st ieHTpatizalii Ta JeneHTpatizamii

1 DyHKIIT TPeICTaBHAIBKIX CunibHa MPUCYTHICTh | DYHKITIOHYBAaHHS
YCTaHOB JIepKaBU JIEMOKpaTii € HeoOXiTHe
5 Konnentpartis O00B’A3K0B1 JIOKaJIbHI
[Tory>xHoCTI MOTY>KHOCTEHN Ha TeXHI4HI
LIEHTPaJIbHOMY PIBHI MO>KJTUBOCTI
Opranizanii TpoMaasiHCBKOTO

BTpydanHs TiIbKH y ¢opMmi

3  Dpranizamii rpoMaasHCBKOLO) i
:}E)cnim)cha e i nopat Ha ich}/;f;ggfg:;m y pi3Hi piBTI-eIliK o
[EHTPaJIbHOMY PiBHI VIIPaBTiHHS
CripusITIuBi yMOBU
4 CrpHsTIHBI YMOBH k10 noJTiTuKa [SIKIo morpedbu Ha MiclieBOMY
[eHTpai3alii € ONnpaBIaHOIO [PiBHI BIJIIIOBIAHUX
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B Cy4aCHUX YMOBax KOHKPETHHUX YMOB  KOXHOI
TepUTOpii BHUMAararoTh

nuQepenmianii
MOJITUKHU

SIKIIIO0 TOBOJUTHCS CTUKATHCS
B CHUTYyaIlisIMH, 1[0 BUMararTh
S IMBUAKOI 1 CKOOPJIMHOBAHO]
IHTepBEHIII] Ha [IEHTPAIHHOMY]
piBHI (y cuTyarii BiitHH,
CTHXIHHOTO JINXa)

Skmo wmicmeBa  MoOiTi3aIlis
BIagM — 1€ BUPIMIAIbHUAN
(hakTOp yCIiXy MOTITHKU

IIpumimxa: ckiiageHa aBTopoM 3a [6].

Tum He  MeEHIIE MOXXEMO BHOKPEMUTH  Taki  HEIOJIKU
JELUEHTPAII3yBAHHS BIIA/IN, 30KpeMa.

1) aBTOHOMI3AIIIS IILICH;

2) peaizaliii OMMHOYHUX aMOIIIii;

3) 3arpo3a MOHOIOJIICTUYHOI MO3UIIIT AepKaBU Y OKpeMHX cdepax;

4) ne3iHTerpailist myoIi4HOT AISTIBHOCTI;

5) ykJaieHHs1 KOOpUHAIIT JepKAaBHOTO Ta MICIIEBOTO PiBHIB.

Takum yMHOM, aJIMIHICTpATUBHA JCIEHTpaIi3allisl, HaBMaKH, MOJISTae
y BHUAUIEHHI Ta TOYHOMY BHU3HA4YE€HHI OOCSTY 3aB/laHb, IMOKJIAJEHUX Ha
HIKYl PIBHI, Ta OCHAIIEHHI IX aJAMIHICTPATUBHUMH 1HCTPYMEHTAMHU, IIO
JO3BOJISIIOTh ~ pealizyBaTu JOpy4deHl 1M 3aBaaHHsA. Dakropamu, 110
BIUIMBAIOTh Ha oOcAr Ta (opMy aaMIHICTPATHBHOI JAELICHTpai3alli, €
HacaMmImepe]] TepuToplalibHa cucTtema (€QuHI Ta CKIAQJHI JepKaBH) Ta
IpUNHITa MOJEIh MICIIEBOT'O CAMOBPSITyBaHHSI.
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IIpaBo Ha BipoCnOBiTaHHS: MUTAHHSA peaJi3anii B YKpaiHi.
(The right to religion: issues of implementation in Ukraine)

Ha nuisxy craHoBiieHHsT YKpaiHu sIK IPaBOBO1 J€p>KaBU 0COOJIUBOTO
3HaUYE€HHS HAO0yBa€ MUTAHHS MOBHOTO i €()eKTUBHOIO rapaHTyBaHHS MpPaB
moauHu. Hamma npepkaBa paauKadbHO aKTHBI3yBajda MPOLEC IXHBOTO
BU3HAHHS ¥ YJOCKOHAJICHHS IOPUJAMYHUX 3aC00IB Mg €(PEeKTUBHOI
peaini3ailii, oXopoHH Ta 3axucTy. OJHUM 13 TaKUX 3arajbHOCOIIaIbHUX
paB JIIOJIMHU € i1 CBOOO a BIPOCIOBIIaHHS, 1110 € OCHOBOIO JIJIsi OaraTbox
THITUX OCOOMCTICHUX 1 KYJbTYPHUX IPAB.

OcHoBOIO cBOOOJM BIPOCHOBIJIAHHS € Bipa, SKy JIOAWHA 3/1aTHA
IOPOSIBJISITH Yy TPOIECT TyXOBHOro 1 (i3MYHOrO po3BUTKY. Ha manomy
eraml PO3BUTKY CYCHIILCTBA 3MICT CBOOOAM BIPOCIHOBIZaHHS  SIK
byHIaMEHTaIbHOI, TPUPOJHOI MOXKJIMBOCTI JIOJMHU HANOIBII MOBHO
B1JIOOpaXXE€HHUI B OCHOBHUX MIXKHAPOJHUX JOKYMEHTaX 13 MpaB JIFOAUHU, a
came: y 3araibHiil Jekiapallii mpaB JIIOAUHU, MDKHApOJHOMY MaKTI Mpo
IpPOMAJIIHCHKI 1 MOMITHYHI nipaBa, Jexnapaiii OOH npo mikBigaiito BCix
(dbopM HETEPNUMOCTI Ta AUCKPUMIHAILIT Ha M1JICTAaB1 PEJIIrii Yn MepeKOHaHb,
KoHBeH1I1i PO 3aXUCT MpaB JOJUHUA Ta OCHOBOIIOJIOXKHUX CBOOOI TOLIO.

Ha mijcraBi aHanizy X MDKHAPOJHUX JOKYMEHTIB 13 MpaB JIOAUHU

MOKHa C(hOpPMYJIIOBAaTH BH3HAYEHHS TOHATTS CBOOOJM BipOCIIOBIJAHHS
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TaKUM YUHOM, IO 1€ MOKJIMBICTH JIIOAUHU MaTH, IPUHAMATH, 3MIHIOBATH,
CIIOBIyBaTH peiriiiHi a0o 1HII TEpeKOHaHHs, 3J00yBaTH pEIIriiiHy
Ta/ab0 CBITCbKY OCBITY W YyTPUMYBATHUCS B1J OKPEMHUX [l1, HECYMICHUX 13
pPENIriiHUMU YU 1HIIIUMU TIEPEKOHAHHIMU JTIIOAUHU[9].

Haii0inpiie yBarum 3axucTy peiiriiHoi cBoOoau Oyjo MpHUILIEHO B
MiKHapoAHOMY TaKTI MPO TPOMAASHCHKI 1 MOJITUYHI mpaBa. Y IbOMY
JOKYMEHTI MPOTOJIONIY€EThCS, 0 KOXKHA JIFOJANHA Ma€ MpaBO Ha CBOOOIY
TyMKH, cOBICTI 1 pemirii. Ile nmpaBo BkiItodae B cebe CBOOOIY MaTH 4u
npuiiMaTd peniriro abo TMEepeKoHaHHS Ha CBiil BuOip 1 cBOOOIY
CITOB1IyBaTH CBOIO PEJIIrii0 Ta MEPEKOHAHHS K OJHOOCIOHO, TaK 1 CIIBHO
3 1HIIMMH, MYyOJIYHO YW MPUBATHO, Yy BIANPABICHHI KYJbTY, BUKOHAHHI
peniriiHuX 1 puTyalbHuX oOpsamiB. HiXxTo He MOBHHEH 3a3HaBaTU
NpUMYCy, IO TPUHUKYE HOro cBoOOIy MaTHh 4M MPUHAMATU PEIiriro abo
nepekoHaHHssT Ha cBid BuOip. CBoOOAa CHOBiAYyBaTH penirito  ado
MEPEKOHAHHS MIJISATae JUIIEe OOMEXEHHSIM, Kl BCTAHOBJICHO 3aKOHOM 1
K1 € HEOOXITHUMHU JIJIsI OXOPOHM CYCIUIBHOT O€3IeKH, MOPSIKY, 3I0POB’ s
1 MOpaJi, Tak caMo SIK 1 OCHOBHHX IPAB Ta CBOOO I 1HIIUX OC10. Y 1bOMY XK
JOKYMEHTI WIEThCSl PO HEMPUIYCTUMICTh JUCKPUMIHALIL JIFOJUHUA Yepe3
il peNiriiiHl NOorJsid, Ta MOBAXKAETHCA MPABO JIOJAUHU HA albTEPHATUBHY
BIMICHKOBY CITY>K0y caMe uepe3 peiriiiHi nepekoHanss [3].

B Vkpaini 3a nmepion ii He3anexHOCTI chopMoBaHUN €PEKTUBHUI
MEXaHi3M IOpUJIUYHOrO 3a0e3NedYeHHs CBOOOAM BIPOCHIOBIJAHHS, SAKUU €
KOMIUIEKCHUM 1HCTUTYTOM 3aKOHOJABCTBA, JI0 CTPYKTYPH SIKOTO BXOJISTH
Takl HOPMAaTHBHO-TIpaBoBl akTu sK: KoHcturymis VYkpainu, 3akoH
VYkpainu «IIpo cBoOOMY COBICTI Ta pediriiiHi opraHi3aiiii», 3aKoH YKpaiHu
«IIpo anbrepHaTUBHY (HEBIMCHKOBY) CIIY>KOY Ta 1HIIII.

Y Koucturyuii YkpaiHd 3akpilijieHO, 110 KOXKEH Mae€ MpaBo Ha
cBOOOMY CBITOTJIAMY 1 BipocnoBinaHHs. Lle mpaBo BkiouYae cBOOOIY
CroBiyBaTH OyAb-sfKy penirico  abo He  CIOBIAyBaTH  HISKOI,
Oe3MnepenikKoAHO BIJAMPABIATH OJHOOCOOOBO YM KOJEKTHBHO peIIriiiHi
KyJbTU 1 pUTyalbHI OOpSAM, BECTU pPEIIriiHYy HISIbHICTE. Y CT.35
Konctutynii YkpaiHu MNpOroJiomieHi TaKoX TakKl BaXKJIMUBl MHPUHIUIM:
IIEpKBa 1 peJIriiHl opraHi3ailii BIIOKpEeMIICH] BiJl AepKaBH, a IIKOJIa — BiJl
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IIEPKBU; JKOJIHA PEIIITis He MOXKe OyTH BU3HaHA JACP)KaBOIO K 000B’sI3KOBa
[2]. ¥V 3akoni Ykpainu «IIpo cBoOOmY COBICTI Ta peiiriiiHi opraHizariii»
MPOTOJIONIYETHCS, 10 «KOXHOMY T'POMAJSIHUHY B YKpaiHl rapaHTy€eTbCs
mpaBo Ha cBoOo 1y coBicTi. Lle mpaBo BKIIrOYae CBOOOY MaTH, IPUKUMATH 1
3MIHIOBaTH peiirito abo MepekoHaHHs 3a CBOIM BHOOpPOM 1 CBOOOIY
0JIHOOCOOOBO YM Pa30M 3 1HIIMMHU CIIOBIAYBAaTH Oyb-AKYy pemirito abo He
CIOBIYBaTU HISIKOi, BIAKPUTO BHUPAXKATH 1 BILIBHO MOIIMPIOBATH CBOI
peniriini abo areicTuyHi nepexkoHaHHs [6]. 3akon Ykpainu «lIpo
ajlbTEpHATUBHY (HEBIMCBHKOBY) CIyKO0y» 3aKpilUIlo€, 10 «IpaBO Ha
aJlbTEPHATUBHY CIYKOy MarOTh TpOMaJsiHU YKpaiHW, SKI0 BUKOHAHHSI
BIMICHKOBOT'O O0OB’SI3KY CYNEPEUUTh IXHIM PENITIHUM MepEeKOHAHHSM, 1 I1i
rpOMaJsiHA HaJIe)KaTh J10 AIOYMX 3TIHO 13 3aKOHOJABCTBOM Y KpaiHU
pENITIAHUX OpraHi3aliii, BIDOBUCHHSI SKHWX HE JIOMYCKa€ KOPHUCTYBaHHS
30poero» [5].

Sk 3aznauae JI. B. Spmon, ropuandHuil MeXaHI3M 3a0e3NeueHHs
cBOOOJIM BIPOCIIOBIJIaHHS JIOAWHHM — II€ CHUCTEMa IOPUIWYHHX 3aco0iB
peaii3ailii, OXOpOHHM Ta 3axuCTy CcBoOOAM BipocnoBigaHHs[9]. Ilei
MEXaHi3M TIPYHTYETbCS Ha HAI[IOHAJbHOMY 3aKOHOJABCTBI YKpaiHW, JE
MPOTOJIOIIYEThCA 1 BHU3HAETHCA CBOOOJA BIPOCIHOBIAAHHS JIFOJWHM;
IOpUIMYHUX 3aco0ax peanizalii, OXOpPOHM Ta 3axXUCTy CBOOOIU
BIPOCIIOBIJJAHHS.

OnuuM 13 HaWBaXJIUBIMIMX AaCMEKTIB IPABOBOTO PETYJIIOBAHHS
peNriiHUX BIJHOCHH, MEXaHI3My peai3alii mpaBa Ha CB00OOIy
BIpOCIOBIJaHHS B YKpaiHi, sik Bu3Hauae €. B. TkaueHko, € 4YITKe
IOpUIMYHE BU3HAYEHHS 3acaji B3a€EMOBIJTHOCHH JEpKaBU Ta LIEPKBHU [8&].
[Tepmr 3a Bce, sik Harosiomye HaykoBenb [. JI. CeprieHko, BIJIHOCHHU
Jep’KaBU Ta LEPKBM B YKpaiHi B peniriiiHid cdepi BU3HAYAIOTHCS
CBITCHBKUM XapaKTepOM JEprKaBH, 110 O3HAyae€: JepkaBa, ii OpraHu Ta
nocajioBl 0cOOM HE MarTh MpaBa BTPYYATHUCh y BHU3HAUEHHS 0OCO0O0I0
CBOI'O CTaBJICHHS 1O penirii, popMyBaTh 1 KOHTPOJIIOBATH MHOTO, BECTH
OOJIIK 3a II€I0 O3HAKOK YW MPUMYIIYBaTH OCOOY isiTU Ha KOPHUCTH
MEBHOTO 00’ €/THAHHS BIPYIOUHX; JI€p’KaBa HE OTOTOXKHIOE ceOe 3 JKOIHOIO
pENITi€r0 YU TPYIOI0 BIPYIOUHUX, KOJHUM MEPEKOHAHHSIM YU 00’ € THAHHIM
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Horo MpuXWIbHUKIB, HE BUCTYMAE B iMEH1 200 MpOTH OYyJb-KOTO 3 HHUX,
HE Mae€ MpaBa MIATPUMYBATH OyJb-SIKY CTOPOHY B MIKpPETITiHHUX
KOH(DJIIKTaX; AeprKaBa HE TOBUHHA CTAaBUTUCS JI0 OpraHi3alliii, 3aCHOBaHUX
3 METOI0 peati3allii mpaBa Ha CBOOOAY peirii, MEHIIl CIPUATIUBO, HIXK J0
CBITCbKUX 00’emHaHb rpomaisH [7, c.11]. Kpim Toro, na aymky [. O.
BoBka, cBiITChbKa JepaBa HE BTPYYAEThCA Y CIpaBU OOTOCIOBCHKOTO
XapakTepy, 3MICT BIpOBUYEHB, OOPSAIIB, [IEPEMOHIHM, BHYTPIIIHIO IIEPKOBHY
lepapXxito Ta CUCTEMY YIIPaBJIIHHS, BKIIOYalOUd HOPMATUBHUUN €JIEMEHT, a
TaKoX y HaBYaJbHO-BUXOBHUU TIPOIEC 3aKJIAAiB OCBITU 00’ €HAHHS
Bipyrouux [ 1, c.92].

Buxoasun 13 3a3Ha4Y€HMX TOJOXKEHb, PEIITriHI oOprasizamii sK
IHCTUTYTH TPOMAJASTHCHKOI'O CYCIUJIBCTBA € ABTOHOMHUMH YTBOPEHHSIMHU 1
caMe TOMY Hi Jiep>KaBa, Hi il Opranu, Hi TEpUTOpiajJbHI TPOMAJIA, HI OPTaHu
MICIIEBOIO  CaMOBpSIyBaHHS HE MaloTh [paBa BHU3HA4YaTH Ha
IEHTPAJIbBHOMY UM JIOKAJTBHOMY PIBHSIX MIPIOPUTETHOIO a00 0OMEKYyBaTH Ty
YM IHIIY PEJIrito, HaJaBaTh OCOOJMBHM 3aXUCT Ta IOPUAUYHUI CTATYC TiH
Yy IHIIIN pediriiHiil opradizailii, BTpydatucs y ii AisibHICTh. OOMEKEHHS
K peadizalli MpaBa Ha BIPOCHOBIAHHS MOJIMBE JIMIIIE€ Ha I1JCTaBl
3aKOHY 1 € HEOOXITHUMHU B JIEMOKPATUYHOMY CYCHUIBCTBI B IHTEpECax
OXOPOHHU T'POMAJCHKOTO TMOPSAJKY, 30POB’s ad0 3aXHUCTy MHpaB 1 CBOOOA
IHIIMX JIroaei [4, ¢.29].

Ax 3aznauvae JI. B. Spmon, AiAAbHICTE HAIIoi JAep)KaBU 100
3a0€e3MeueHHs1 CBOOOIM BIPOCIIOBIAaHHS MOBUHHA 3/IIMCHIOBATUCH Y TAKUX
HampsiMax: 3aKOHOJAaBY€ IIPOTOJIOIIEHHS CBOOOJM  BIPOCIOBIaHHS;
00OB’sI3KOBAa peecTpalliiHa [IsUIbHICTh BCIX PEITIHHUX OpraHizalliii;
BCTAHOBJICHHS MEX NOBEMIHKHA, 3a SKI HE MOXYTh BUXOJUTH
OPUXWIBHUKUA OyJb-IKO1 BIpW, Yy BIAMOBIZHOCTI 0 MIKHAPOIHUX
CTaHJIapTIB; 3aXHUCT cBOOOIMN BIPOCIIOBIZITaHHSI TOIO. 3BUYAMHO,
MO3UTUBHI 3PYIIEHHS B I[bOMY HAmNpsMKy €. TakuMu MO3UTHBHUMH
TeHACHIIAMU Yy  cdepi  OpUAUYHOTO  3a0e3MeueHHsT  CBOOOIU
BIPOCIOBIJJaHHS B YKpaiHi € HACTYIIHI: CTBOPEHHS HOPMATHUBHO-IIPABOBO1
0a3m 3 NUTaHb CBOOOJM BIPOCIOBIJIAHHS, Mepejada  JIepKaBoOKw Yy
BJIACHICTh Ta B KOPHUCTYBaHHS PENITIMHUM OpraHi3aimisiM KyJbTOBHUX
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CIOPYJ; YIPOBAKEHHSI KaleJlaHChbKOi Clyxk0u y 30poilHMX cuiax Ta
HamionaneHiii  rBapii; MOXIMBICTH TpPOMAJSH  3BEpPTATUCS 10
napjiaMeHTchkoro omOyjacmena, Koncturyuitnoro Cyay VYkpainu,
€Bponeichkoro cyay 3 MpaB JIIOJUHU 3 MHUTaHb 3aXUCTy CBOOOIU
BipocmoBiganHs [9].

Takum umHOM, CBOOOMA BIPOCHOBIJAHHSA SIK TPUPOIHE IIPABO
JIONWHU — 1€ MOXJIMBICTH JIIOJMHM MaTH 1 CIIOBIAYBaTH peJIriiH1
MepEeKOHAHHSI, 3/100yBaTH PENITiiiHy OCBITY, @ TaK0X yTPUMYBATHUCS BiJ
NESAKUX HECYMICHUX il MO0 PENiriiHUX MepeKoHaHb JTOAUHU. Tomy
3aKOHOJIaBCTBO YKpaiHM 3aKpiIUIIOE CBOOOJY KOXXHOTO CIOBIyBaTH
penirito, SKy ocoba BBakae HAWOLIBII  MPUUHATHOIO 1 Oa)aHOIo.
PeniriitHa  cutyamis B YKpaiHI  XapaKTEpU3YEThCA  HASBHICTIO
0aratokOH(ECIHHOCTI, 10 MPU3BOAUTH A0 BUHUKHEHHS CYNEPEYHOCTEH
MDK pI3HUMHU KOH(pecisiMU. J[oCATHYTH €THOCTI MOXKJIMBO TIJIBKHU HUISIXOM
MIPUMUPEHHS 32 JJOITOMOI'0K0 OOTOCIOBCHKUX 1 MPAaBOBUX 3aC001B, a TAaKOXK
3a JIOTIOMOTOI0 MUJIOCEpAss Ta BIPOTEPHIUMOCTI Yy B3aEMHUHAX MIXK
MpEeCTaBHUKAMHU P13HUX KOH(ECIi.
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Koso6ac Irop BacuiboBuuy,

JIOKTOp IOPUJIMYHUX HAYK, TOUEHT Kadeapu
nyOJiiuHOro TmpaBa YepHiBEUBKOrO0 Hallio-
HaJIBHOTO  yHIBepcuTeTy imeHl IOpis
denpKkoBUYA,

I'aBasiemko Iletpo,

cyans  TpoiubKOro  pamiOHHOTO — Cyay
JIyrancbkoi o0nacTi

(Ihor Kovbas,

doctor of law science, associate professor of
public law, Yuriy Fedkovych Chernivtsi
national university,

Petro Gavaleshko,

judge of the Troyitsky district court,
Luhansk region)

IIpaBoBa npupoaa anme/Auii Ta ii 3HAYEHHS AJI YCYHEHHH
CYJ0BHMX IIOMMJIOK: 3apYyOisKHUM J10CBI.
(Legal nature of appeal and its significance for resolving judicial
errors: foreign experience)

AnensiiHe OCKap>KeHHS — 1€ MOJIaHHS CKapTH 10 CYJly anelsiiiHol
1HCTaHIIIl Ha CyJI0BE PIIICHHS CYyJy MEpIIoil 1HCTaHLIi Yepe3 HelpaBUIIbHE
BCTAHOBJICHHSI OOCTaBUH Yy crpaBi (muTaHHA (akTy) ab0 HeNpaBUIIbHE
3aCTOCYBaHHS ~ HOpPM  MaTeplalbHOTO YU  TOPYUIEHHS  HOPM
npoliecyalbHOro MpaBa (muTaHHs npasa). OTxke, aneisiiiHe OCKapKEHHS
MOX€ CTOCYyBaTHCs AK NUTaHb (akTy, Tak 1 nuTaHb npasa. Jlo cyny
amnessiiiHOl 1HCTAHIIT MOKYTh OYTH OCKap>KeH1 Oy/1b-5IK1 IOCTAHOBU CYy
nepuIoi 1HCTaHIlli, TOOTO CyJIOB1 PIIICHHS, IKUMH CIpaBa BUPIIIYETHCS 3a
CYyTTIO 3asBJICHMX BHUMOT, 3a HE3HAYHMMM BHUHATKaMH. OKpemMo Bij
NOCTAaHOBU CYAYy B amelAliifHOMY TOpSJIKY MOXYTb OyTH OCKapKeHi
yXBalM y BUIAJKaxX, BHU3HAaueHUX KojekcoM aaMIHICTPAaTUBHOTO
cygounHcTBa Ykpainu (Haganmi — KAC VYkpaiam) [1]. Otox 3 mo3uiii
MEXaHI3My BUSBJIEHHS W YCYHEHHS CYJOBHX T[IOMHJIOK BHUHECEHHS
0OBHHYBAJIbHOT'O BUPOKY CYJOM MEPIOi 1HCTAHIIII 1I€ HE O3Hayae, 10 B
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aIMIHICTpaTUBHIA CIpaBl TIOCTaBJICHO KpamkKy. AJKe HEB1J EMHUM
MpaBOM JIFOJUHU y Oyab-SKOMY CYJOYHMHCTBI € TIpaBO Ha OCKap>KCHHS,
«MpaBo Ha APYry iHcTaHIio». BinmosigHo a0 4. 1 cT. 2 IIporokomny Ne 7
no KoHBeHIlI mpo 3axuCT MpaB JIOJUHU 1 OCHOBOIIOJOXHHUX CBOOOJT
KOKEH 3aCy/IPKeHHMM 3a CKOEHHS MPABOMOPYIIECHHS Ma€ MpaBo Ha Te, 1100
BUHECEHUH 11070 HHOTO BUPOK a00 MEBHE MOKapaHHs Oyl MeperyisiHyTi
BUIIIOIO CYJIOBOIO 1HCTaHIIE [2]. ¥V 1boMy BHIAAKy 3BEpHEMOCS 0
nociny Himeuunnu.

Y HiMeuuyuHi OCKap»XEHHsS y APYTiid 1HCTaHIIl €, MO CyTi, TIOBHUM
neperisigoM cnpaBu [3]. YTiM, I pO3yMiHHSA MPaBOBOi MPUPOIU
anensamii  (Berufung) Ta kacaumii (Revision) y HiMeuunni mnoTpiOHO
PO3PI3HATH MOHSATTS «CIOCIO OCKap>KEHHS» Ta «IIPABOBUH 3aCi0 3aXUCTY»
(a00 mpocTo «3acid 3aXUCTY»).

ITin cmocobamu ockapkeHHs (Rechtsbehelfe) B Himenbkii 1OKTpuUHI
PO3YMIIOTh yCI BCTAHOBJIEHI IPABOBI MOXJIMBOCTI a0o0, fAK 1IX IIe
HA3WBalOTh, IOPUIWYHI I1HCTPYMEHTH JUIS 3alepeueHHs MPUHHSATOTO
pIIEHHS B MeXax pi3HMX ropuauuHux npouenyp [4]. IIpaBoBi 3acodu
3axucty (Rechtsmittel) — e ocobnuBa rpyna cnocoOiB OCKap»eHHs, 110
XapaKTEePU3YETHCS TIIBKH TMPOIECYyaTbHOK MPUPOAOI0 3 BIIACTUBUMHU I
0COOJIUBOCTSIMU, 3yMOBJICHUMHU HaWO1IBII TIpOIieCyaibHO0 popmoto [5].

Anensauis B HiMeuuuHi, mopsig 31 CKaproro, 3anepedyeHHsIM Ha
pilIEHHS CY//1, BHHECEHE Y MOPSAKY CIPOILIEHOr0 MPOBAIKEHHS 3a IP10H1
MPaBOIMOPYIIEHHS, Ta Kacalieo (peBi3ieto), € opauHapuum (ordentliche)
criocooom ockapxkeHHsi (Rechtsbehelfe) mimcymkoBux pimeHbp 110710
aJMIHICTpPaTUBHOI CIipaBH [6].

VY cucrtemMi 3aco0iB OCKapKEHHSI B aJIMIHICTPATUBHOMY CYJIOYHUHCTBI
Himeuunnu ckapra (Beschwerde) neBHOIO Miporo aHaiOr14yHa BITYMZHSIHIN
ckap3i y nopsaky KAC VYkpainu, a amensilis Ta Kacaris € MpaBOBUMH
3aco0amMu 3aXHUCTY (IOCIIBHO — «MpaBoBUMH 3acobamm» (Rechtsmittel)).

[lincraBoro Jyisi anemnsiliiHOTO OCKAap>KEHHS € JOMYIIEHHS CYJ0M
TMOMUJIKY Y1 TO I10JI0 BCTAHOBJICHHSI OOCTaBHH Y CIIPaBi, Y 3aCTOCYBaHHSI
HOPM MarepiaJbHOro Ta/ab0 MpoIlecyajJbHOTO MpaBa. 30Kpema,
OCKap>KUTH CYJOBE PIIICHHS B alleNsIiiHOMY MOPSAKY MOXHaA y pasi: 1)
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HETIOBHOTO 3’SICYBaHHS CYJOM IEpINOi 1HCTaHII 0OCTaBWH, IO MalOTh
3HAYEHHS JIJI1 CIpaBH; 2) HEIOBEJACHOCTI 00CTaBUH, 1[0 MalOTh 3HAYCHHS
JUIs CIIpaBHW, SIKI CyJ TEpHIOl 1HCTaHIlI BHU3HAB BCTAHOBJICHUMH; 3)
HEBIMOBIIHOCTI BHUCHOBKIB CyAy OOCTaBMHaMm y crpaBi; 4) BUPILICHHS
CyJIOM HE€ BCIX MO30BHHUX BHUMOI YW TUTaHb BHACIIJIOK HE3 SICYBaHHS
HEOOX1MHUX O0O0CTaBMH; 5) TMOPYIIEHHS HOPM MarepiaabHOro abo
MPOIIECYaIbHOTO MpaBa, 10 MPHU3BEIO 10 HEMPaBUIBHOTO BUPIIICHHS
cripaBu ab0 MUTAHHS; 6) SIKIIO CIPaBy PO3TJISIAB HETIOBHOBAXKHUMN CKIIa
Cyay Mepuioi 1HCTaHIlii; 7) K0 B YXBaJE€HHI CYJOBOTO pIllIeHHS OpaB
y4acTb CyAjs, AKOMY OYyJIO 3asBJICHO BIJIBi 4epe3 Moro ynepemkeHicTs (i
BIJIMIOBIHY 3asBYy CY/JI alleIAMiAHOI 1HCTaHIlI BU3HAB OOTPYHTOBAHOIO); 8§)
KOJIU CYZIOB€ PILICHHS YXBAJIEHO YM MiANUCAHO HE THUM CYJJICI0, SIKHI
po3risinyB crpaBy. IIpuyomy ockapKyBaTh pIlIEHHA Yy CIHpaBl MOXKHA
MOBHICTIO a00 YaCTKOBO, TOOTO JIMIIIE OKpeMi BUCHOBKH cyay [7, c. 50—
51].

3a J0MOMOTrOK amessiii OCHOpPIOBaHE PIIIEHHS BTpaya€ CBOKO
3aKkOHHY cuiy. Ilpm 1uboMy mpaBoBUM 3aci0 3aXUCTy MIJHIMAE
aIMIHICTPAaTUBHY CIIPaBy Ha BHUILNHMI pIBEHb I1HCTAHIIAHUX CXOMAIB. Y
Himeuyunni Takuii €e(heKT MOKe MaTH SIK MOCIIIOBHUN XapaKTep Ha KIITaIT
BIJI amessiii 70 Kacallii, Tak 1 «CTpUOKOMOAIOHUI, 110 BUSBISETHCS Y
npaBoBOMY (eHOMEHI Tak 3BaHOI Oe3Mocepe/lHbOi Kacallli, Kacamii 3
BUOOpPY ab0, TOCTIBHO, «CTPUOKOBOI» Kacarlli (Sprungrevision) [4].

3riiHO 3 HIMEUBKHUM MPOILECyalbHUM 3aKOHOAABCTBOM, AaIlelIsilis
JOMYCTUMA I110JI0 BUPOKIB CY/IJII B AMIHICTPATUBHUX CIIpaBaX, BUHECEHUX
0JHOOCIOHO, a00 BHUPOKIB cyay InedeHiB (TOOTO Kojerii JIIbHUYHOIO
Cydy, IO CKJIAQJAA€ThCS 3 OJAHOTO MpOoeCIiMHOro CyJ/Il Ta JBOX CYJIOBUX
3acijjaTesniB). 3BIJICHM BUIUIMBAE: 1) OCKApPKEHHIO MIiUISATAIOTh JIUIIE
Bupoku (Urteil) abo iHII pimieHHs, SKi MaiOTh BJIACTUBOCTI BUPOKY; 2)
amesIsIis MOITUPIOETHCS JINIIE Ha BUPOKH, BUHECEH] JIJTbHUYHUM CYIOM.

Pimiennst y opmi anessiiiiiHoro BUPOKY 3a amnessliiiHOI0 CKaproro
npuiiMae okpyxHuii cyn (§ 74 III GVG) [8] abo, AOCHIBHO, «Cy 3eMIi»
(Landgericht). YmoBHOBa’keHa B 1bOMY BiJHOIIEHHI Maa mnanara B
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aIMIHICTpaTUBHUX CHpaBax, sSKa CKJIAJAETHCS 3 alesiMHOTO CyAal Ta
JBOX IIe()eHiB.

Anemsimiiauit ¢y y  HiMeuuuwHi €  JIpyror0  «IOBHOIIIHHOIO»
iHCcTaHIie 3a GpakThuHUMHU oOcTaBuHamMu (zweite Tatsacheninstanz) [9].
[le o3nauvae, 1m0 amemnAiis MIOJ0 TEPMIHOJOTII MPOILECYaJbHOIO TMpaBa
®PH moxke OyTu cripsiMOBaHa MPOTHU pillieHb AibHUYHOTO cyny (AG) Ta
pPO3IUISIHYTa y MPaBOBUX Ta (DAaKTUYHUX BIHOCHHAX, TOOTO 3 TaK 3BAaHUX
nuTaHb npaBa i ¢pakry (Tat- und Rechtsfrage).

ATeniis Sk OCHOBHUM €JIEMEHT MEXaHi3My BUSBJICHHS M YCYHCHHsI
Cy/JIOBUX TIOMMJIOK, @ TaKOX iXHIX HaCIJKIB (YHKI[IOHATLHO MOXE
BUIPABJISTUA PI3HI BUAU NOMUIOK. AJe CyJI0OBI MOMMJIKM MEPIIOI IHCTAHIII1
B HiMewumni 3a 3arajJpbHUM TIPaBUJIOM  BUIPABISIOTHCS — HIOH
OTOCEpPEIKOBAaHO, TOOTO NUISXOM 3’SICYBaHHSA HOBUX OOCTaBHUH Ta/abo
BUKOPUCTAHHS HOBUX JO0Ka31B, SIKl MPUHOCATHCS 0€3 OyIb-IKUX 0OMEKEHb
a00 MIIAXOM 3MIHM OIlIHKM BCTAHOBJIEHUX OOCTaBUH B ameysIMHOMY
MIPOBAKCHHI.

Anensuis — e He epeBipKa BUPOKY B CYBOPOMY CEHCI LIbOTO CJIOBA,
a CaMOCTIMHUN CYJIOBMH PO3IJsA] IIOA0 HpeaMeTa, cpopmMoOBaHOIO 10
CTaJli nepenaHHss oOBUHYBadeHOro cyny. llepegaya cripaBu amensiii Ha
PO3IJISIT CYJIOM TIEPINOi IHCTAHIlIT — 1€ BUHATKOBHM BUITAJIOK, IKHK MaiikKe
HE TIPEJICTABICHUN MPAKTUYHO. AMEISAIINHUN CyJ] CaM YXBaJIIO€ PIIICHHS
— aneysIiiHuN BUPOK. 310paHi JOKa3u MarTh OYTH 3aHOBO OI[IHEH1 Ha
OCHOBI1 CYJJIIBCBKOI'O PO3CYyJly, a HOB1 JOKa3W, O€3YMOBHO, MalTh OyTH
JOMYIIECH] O BAKOPUCTAHHSI.

OCKUIbKM amnensilisi, 3a CJIOBaMU HIMEUBKUX FOPUCTIB, «BIAKPUBAE
HACTYIHY 1HCTAHI[IIO 332 PAKTUYHUMHU OOCTaBUHAMM, BECh MPOIIECyaTbHUM
Matepiai, Mo OyB MPEeAMETOM PO3IJISIAY MEpIoi 1HCTaHIli, BiJ Mepeka3y
70 CYJIOBOT'O PO3TJIANY B JIILHUYHOMY CYJi, 3HOBY B MOBHOMY OO0CS3i
misarae  JAOCHIDKEHHIO ¥ OLIHIN, OCHOBaHIA Ha BHYTPIIIHBOMY
NEePEKOHAHHI Ta IOBHOMY, BCEOIUHOMY 1 00’ €KTUBHOMY JTOCIIJIKEHHI BCiX
00CTaBHH CIIPaBH.

VY HIMEIBKIN IOpUUYHIN JiTepaTypl BUOKPEMIIOIOTh JBa acCIleKTU
anessami;
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no-mepiie, anessiis — 1e, 3a 3arajlbHUM TPaBUJIOM, 3aBXKIU HOBHIA,
MOBHOIIIHHUM, CAMOCTIMHUN CYJAOBUM PO3TIAN Yy CyJl APYroi 1HCTaHIil
MUTaHb IIpaBa Ta (pakTy MO0 MpeaMeTa, BU3BHAYSHOIO JI0 CTajll mepeaayl
A0 Cyny,

no-Jpyre, amendilis mnepefadadae MOBHUN TEPEriisal BUPOKY CYIy
[UISIXOM 3/1MICHEHHS TOBTOPHOTO CY0BOTO PO3TIISAILY.

Armensiis B CUCTEM1 YCYHEHHsI CYJJOBUX IMMOMUJIOK CIIPSIMOBaHA Ha iX
BUIMPABJICHHS B TMEBHUN CHOCIO: 3a JIOMOMOIrOI0 MPOBEACHHS HOBOIO
HE3QJICKHOI0O W  CaMOCTIHHOIO  CYyJIOBOIO  PO3IJISiy  MPEIMETA,
chopMoBaHoTrO A0 cTajii mepenanHs no cyay (Zwischenverfahren). ¥V
bOMY HE3aJIeKHICTh BUSBJISETHCS y BCTAHOBJIEHHI 3arallbHOrO IpaBuiia
PO MOBHUM MEPETJIS BUPOKY CYAYy MEPIIOi 1HCTAHIII, & CAMOCTIMHICTD
BUPAXKAETHCS Y BUHECEHHI BUPOKY CYJIOM amemsliiHOI 1HCTaHIlli B pasi
MPUUAHSITTS anesIIMHOI CKapry 0 TPOBAKCHHS.

OTxe, MOAEIb anessAliiHOrO MPOBAKEHHS B aIMIHICTPATUBHOMY
nponeci HiMeuunHu Oarato B 4OMY CXOXKa 3 BITYM3HSHOW. Tox 3a
pallOHAIBHOTO MIAX01y MOKEMO 3aCTOCOBYBATH JIOCBIJ 1ii€l AepkaBu. e
aKTyaJIbHO, 30KpeMa, B TAaKOMY AacIeKTi. [HCTUTyT ameisili B YKpaiHi
TaJeKUH Bl KIIACUYHUX KOHTHHEHTAJIbHO-TIPABOBUX YSBJICHB: 32 YNHHUM
npolecyalbHUM  3aKOHOJABCTBOM  HOBI  JIOKa3d  MOXYThb  OyTH
OpeACTaBICHl TUIBKM 3a JOTPUMAHHS HHU3KH YMOB, IO CYNEPEUYUTh
npuposl anendii. [Ipy nboMy (K0 B anendiiiiHid ckap3i HaBOASTHCS
HOB1 JIOKa3W, sKI He OynM HaJaHl Cyay MepuIoi 1HCTaHIli, TO B Hil
3a3HAYAETHCS TMPUYMHA, 3 SIKOi 11 JOoKa3u He Oynu Hajgani. ToOTo B
YKpaiHCBhKINA MOJesl peaji3oBaHa KOHIICIIISA Mpo J0JAaTKOBI MaTepiaiu —
TaK 3BaH1 KBa31JJ0Ka3H.
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Kouaisii y KOHCTUTYIHHOMY IPaBi.
(Collisions in constitutional law)

HaykoBi po3poOku mpoOJieM KOJIi31HHOro mpaBa — HOBA TEHJICHIIA
cydacHoi ropuctpyaesilii. [IpaBose pedopmyBanHsS B YKpaiHi HEMOKIIUBE
0e3 BCeOIYHOro aHalli3y LbOro SIBUILA, MPUYMH BUHUKHEHHS Ta MEXaHI3MY
BUHUKHEHHSI HOPUJIMYHUX KOJI31¥, CTAaHOBJIEHHS €JIMHOTO MOHSTIHHOIO
anapaTy KoJiiziiHoro npasa. He3Baxkaroum Ha Te, II0 HAYKOBI pO3pOOKH
npoOJIeM KOJI31IMHOCTI € TEHJCHIIIEI0 caMe CYyYacHOCTI, 1X PO3BUTOK Mae
JaBHIO 1CTOPIIO, a/’Ke KOH(IIKTH, CYNEpEeUKu W 31TKHEHHS B CYCILIbCTBI
icHyBain 3aBxju. lLlle aHTUYHI MUCIUTENl TparHyjaud 3pO3yMITH
CYHEPEYHOCTI B CBITI 1 POJIb 3aKOHIB y 1X MOJI0OJaHHI, HAMArajaucs 3HAUTH
aZleKkBaTHI crmocoOM iX 3amoOiraHHs Ta mnonojaHHs. e adiHcbkuii
3akoHojaBelb COJIOMOH MaB JIOCBIJl B TIyMady€HHI 3aKOHIB, KOJH HOMY
JTOBOJUIIOCS PO3’SICHIOBAaTH 3aKOHOJABUl TEKCTH 3 OrJsay Ha iX
3aIuTyTaHICTh, a00 SK CKazaau O 3apa3 — iX KOJI3IMHOCTI. Y MpPaKTHIl
PHUMCBKO1 IOpUCTTYPEHIIT TaKOX BUHUKAJIO YUMAJIO KOJI31MHUX CUTYAIliH,
3 IpUBOAY SIKMX Oyiu cHOpMyIbOBaHI MpaBmia iX J03BOJY. BUIbLIICTS 13
HUX 3QJIUIIMIACS Y TPAaBOBUX CUCTEMAX POMAaHO-TE€PMAHCHKOTO THITY.

OCKUIBbKH TIPUPOJIa KOJII31M 3aKOHOIABCTBA MA€ JIaBHIO 1CTOPitO, TO 1
caMe BH3HAYEHHsI KOJI131H, K SBHUIIA MaJIo Oarato (opM Ta IHTEPIIpETaIIii.
TeopeTnyny OCHOBY HOPHUAWYHUX KOJI31M PO3pOOJSUIM Taki BYCHI, 5K
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Kont, Banbtep, I'erens, Bmacenko, Anekcees, Jlynn, lepunr ta Gararo
iHmux. [Ipore, HaOULIBII MOBHE Ta IOPUIUYHO MNPABUIILHE BU3HAYCHHS
naHoi aediHilli, Ha Moo TyMKY, fae CoBrupsi. BoHa Bu3Havae 0OpUANIHY
KOJII31I0 SIK PO3XOJKEHHS a00 MPOTUPIUUS MIK OKPEMHUMHU HOPMATUBHO-
MPaBOBUMH aKTaMH, II0 PETYJIOIOTH O/l 1 Ti cami ab0 CyMIkKHI CyCH1IbHI
BIIHOCMHU, a TaKOXX MPOTHpIYYs, 110 BHUHUKAIOTH y TIpOILEci
MpaBO3aCTOCYBaHHS Ta 3AIMCHEHHS KOMIIETEHTHHMMH OpraHamu i
MOCaJIOBUMU 0CO0aMHU CBOIX MOBHOBa)KE€Hb. Tako)K BOHa BUJILIAE BUAU
IOPUIMYHUX KOJII31M, cepell HUX HACTymH1: 1) Mi>K HOpMaTUBHUMU aKTaMu
Ta OKpPEMHMH MPaBOBUMU HOpPMaMH; 2) KOJI3ii B MPaBOTBOPUYOCTI
(Oe3cucTeMHICTh, AyOJIOBaHHS, B3a€MOBHUKIIOYHI akTH); 3) Koui3ii B
MPaBO3aCTOCYBAaHHI (BIAMIHHOCTI B TMpPAKTHUIl peami3aimli OJHUX 1 THUX
CaMHX [OJIO)KE€Hb); 4) KOdI31l MOBHOBAXEHb Ta CTATYCIB JEpPKABHUX
OpraHiB, MOCaJ0BUX OCI0, IHIIMX BJIAJIHUX CTPYKTYP.

3BICHO, Takl HeOe3NneuHi sABUIIAa 3 SBUWIKCS Y BITYUZHSIHOMY
MPaBOBOMY T0JI1 HEOe3npuunHHO. Cepes TaKuX MPUYUH MOYKHA BUJIUIUTH:
1) mnocmixoM c@opMoBaHE 3aKOHOJABCTBO MOJIOAO1 JACpXkKaBu; 2)
MOJITUYHUM ACHEKT, 3yMOBIICHUH IUTIOpAII3MOM (pI3H1 MOJITUYHI CHIIU
J001I0I0Th CBOI 3aKOHOIPOEKTH); 3) E€KOHOMIYHHMHI CTaH JepxaBu; 4)
coIlaJibHUM acnekT (KOH(IIKT IHTEpECiB CUIILHUX Ta CJIa0KuX, OaraTux ta
O1HUX, TIOBHICTIO TOTACUTH SKUM HE MiJ CUJIY >KOJHOMY 3aKOHY); 5)
KyJbTYpHUM acmlekT (B YKpaiHCbKOMY TMOJITHKYMi III€ HE YCTOSUIUCS
TpaJuIIil BUCOKOI MOJITUYHOI Ta MPABOBO1 KYJIbTYPH, SIK y KpaiHaX CTajol
JIEMOKpaTIi).

be3yMoBHO, HaliHEOE3MEUHIIINMU € KOJI131i caMe B KOHCTUTYIIHHOMY
mpaBi, QK€ BOHM 3arpoXylTh peaii3aiii OCHOBHOI  (YHKIIII
KOHCTHUTYIIIMHOTO TIpaBa — OXOPOHI MpaB 1 CBOOO/ JTIOJIUHM 1 TPOMaTHUHA
Ta YCKJIAIHIOIOTh POOOTY MPABOBOI CUCTEMH B MPUHITUII. BOHU MOXYThH
NOPOJKYBaTH CEPHO3HI MOMITUYHI KOH(IIIKTH 1 KOHCTUTYLIMHI KpHU3H
(Pocis 1993, butopyce 1996), mo npuszBoauTh A0 jAectadimizariii
CYCHUJIBHOTO JKUTTSA 1 PoOOTH Jep>KaBHUX OpraHiB. BuzHauHa poinb y
BpETyJIIOBaHHI KOJI31MHOCTI BiiBOAUThCA KoHctutyiii. byayduu BuUIlOO
HOPMOIO, KOHCTUTYI[I TMparHe MPUMUPATH B3aEMHO CyINEpEUwIMBI
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NPUHIMIHK, 310paTd BOEAWMHO 1 Yy3araJbHUTH Ha HAWBHUIIOMY PIBHI
a0bcTpakTH1 (PyHIaMEHTAIbHI HOPMHU Pi3HUX Taity3eit mmpasa. [Ipore, koxkHa
3 raimy3ed OyayeTbcsl Ha IIJICTaBl MEBHOTO  BIANOBIAHOIO it
IHTepHpETAIIHHOr0 MPUHIIMITY, 110 Ja€ il rady31 HUIcHICTh. ITocTaBieHi
MOpsii B OJTHOMY OCHOBOIIOJIOKHOMY 3aKOHI, 11 TPUHIIUIIN y3TO/IKYIOThCS
KOMIIPOMICOM M1 HUMH. OTKe, KOHCTUTYIlIS € aKTOM, y3arajibHIOIOUYUM
Ha HAaWBUIIOMY PiBHI MPABOBI MPUHIIUIIH, aJIe PA30M 3 TUM KPUCTAII3YIOYU
ix mnporupiuuda. BuxomoMm i3 1i€i cutyamii Moxe OyTH BHU3HAYCHHS
CIIBICHYBaHHS CYNEPEWIMBUX HOPM 1 TMPUHIMIIB, 3HAXOKEHHS
Kommpowmicy. OTke, BUSHAYUBIIKM PABOBY MPUPOJY Ta MPUUUHHU TIOSBU
KOJII3IA y KOHCTUTYIIMHOMY IpaBl MU MEpeusieMo came A0 CrnocoOiB
MPOTUCTOSIHHS HUM. [lWTaHHS MOJOJAHHS KOJI31M, B MEPILy YEpry, €
MUATAHHS IOPUIUYHOI HAYKH K Takoi. OCKUIbKM BCl HAYKHU MOJUIAIOTH HA
aHAJTITUYHI Ta CUHTETUYHI (TaKky AyMKY Brepiie BucioBuB Orioct KoHT),
BUHUKAE MUTAHHS 1 MPO BIAHECEHHs IOPUIWYHOI 0 OJHIi€T 13 Hux. KoxkHa
31 MK OPUTPUMYETHCS CBOE JTYMKH I110JI0 JBOX OCHOBHUX MHUTaHb: 1) uu
€ TpaBOBl KOJI3li OKPEMHMH BUIAJIKaMHU (HOPMaIbHO-JIOTTYHUX
CylepeyHoCTel; 2) 4M MOKHaA pa3 1 HaszaBXId BCTAHOBUTH MpaBUIIa
BUPIIICHHS OPUANYHUX KOJ1314 MOJ1I0HO O MATEMAaTUYHUX TEOPEM.
OCHOBHOIO PHUCOI0 AHAJIITUYHOI IIKOJIM € T€, 110 BOHA PO3IJILIae
KOJI31I0 SIK AaBTOHOMHE SIBUIE, TSKI€ JO 3aCTOCYBaHHS (POpMasibHOI
JIOTIKMA Ta JI0 CUCTEMHOTO aHali3y SIBUINA KOJIi31i, IPUMAaTy YacTUHU HaJ
LUJIMM, HacamIepe/ MUIIXOM BUJIUICHHSI KOHKPETHUX €JIEMEHTIB HOPM Ta
iX 3icTaBiieHHsS. Tak, 3aCTOCOBYIOUM QHAMITHYHMN MIAX1J FOPUCT HE
pO3TJIsiIa€ KOXKEH OKPEeMHUH IOPUAMYHUN Ka3zyc sIK miie. Bin pozauise
IpakTUYHE MPOOJeMHE NMUTAHHS Ha CKJIAJ0B1 €JI€MEHTH, TOOTO IO CYTIi
HaKJIQJJaHHSIM TIMOTE3 IMPABOBUX HOPM Ta IMOPIBHSHHS PO301KHOCTEH
JUCTIO3UIIN Ta caHKIi. [lopiBHATH MiX CcOOOI0 TIMOTE3HW, y pasl 30Iry
MOPIBHATU IUCTIO3UIIT 4K caHKIii. [ y pa3i Hey3roKeHOCTi 3aCTOCYBATH
lepapXi4Hui, TEMIOPATIBHUN YU 3MICTOBHUM MPUHITUIT BUPIIIIEHHS KOMI31H.
(coip BHpINIYETbCS HA KOPUCTh HOPMATUBHO-TIPABOBOTO AaKTy BHIIO1
IOPUJIMYHOI CUJIM, BUJIAHOTO IMI3HIMIE Ta SIKIIO 32 3MICTOM PO3XOISTHCS
3arajbHUM Ta CIHEIIaJIbHUN aKTH OJHOTO pIBHS, TO 3aCTOCOBYETHCS
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CrielianbHUM, SKIIO PI3HOTO — 3arajabHuii). ToOTO, MO CyTi, BUPIIIECHHS
piBHAHHA. TyT MIATBEP/KYIOTHCS CJIOBAa BiJOMOIrO IIpeJICTaBHUKA IIi€l
mkosu Jlyi Jliapa, skuil KazaB, IO CIIPaBXHIM IOPUCT — 1€ TE€OMETP.
Kepyrouuch nojiOHUM MIPKYBaHHSIM, JEsKI BITUU3HSAHI IOPUCTH BEAYTh
MOBY TMpO HEOOXIAHICTh Yy 3aKpIUICHHI aKCiOM BHPIIICHHS KOJIi3iH,
noAIOHO 0 MaTeMaTUYHUX TeopeM. be3yMOBHO, BUKOPHUCTAHHS METO/IIB
(dopMasbHOI JIOTIKM BHOCHUTBH SICHICTH y MPaBO3aCTOCOBYMI MpoIEeC 1
JI03BOJISIE BUHECTU HAYKOBUM JHMCKYC II0JI0 KOHCTUTYIIHHO-IPABOBUX
KOJI1311 Ha SIKICHO HOBHi piBeHb. [IpoTe, sk 3aBXK1IU, pa3oM i3 epeBaraMmu
€ 1 "Hepousiku. Ilo-mepie, He BpaxoBYEThCS Te, 10 MPABOBI KaTeropii
3HAYHO BIJIPI3HSIIOTHCS B1J MaTeMaTUYHUX. OCHOBHUU THCTPYMEHT IpaBa
— MOBA, SIKa € SIBUIIEM JaJIEKO HeAOCKOHAIUM. OCHOBHA O3HaKa MOBH —
0arato3Ha4HICTh. TOX MPaBOBI MOHATTS HE MOXYTh OyTH BCTAaHOBJICHUMHU
pa3 1 Ha3aBX/IM, a OT)KE 1 OLIIHEHUMH 3 MO3HUIIIi 1X ICTUHHOCT1 YU XUOHOCTI.
[To-gpyre, aHaiTUYHA IIKOJIA OPIEHTYETHCS HA T€, 110 KOKHA KOHKPETHA
HOpMa MaTUME KJIACUYHY TPbOXEJIEMEHTHY CTPYKTypy 1 OyJe CTaHOBUTHU
imeanpbHe npoTupivyus. [IpoTe aHanmi3 KOHCTUTYIIWHO-TIPABOBUX HOPM A€
MOXJIUBICTh CTBEPIXKYBaTH, IO OUIBIIICTH 13 HUX HE MICTSTh TINOTE3,
4acTO B HHX BIACYTHS JMCHO3UIISL B TOMY CEHCl, B AKOMY 1i 4acTo
po3yMitoTh. EjeMeHTH HOpPM KOHCTUTYLIMHOTO TpaBa YKpaiHH IyxkKe
BaKKO BUOKPEMHUTH B KOHKPETHO 00’ €KTUBHIM HOPMI MpaBa.

Ha nyMKky mpejcTaBHUKIB CMHTETMYHOI IIIKOJIH, KOJI31A HE MOXKE
PO3TIISIAATUCS JIMIIE SIK JIOT1YHE MPOTUPIYYS JUCIO3UIIN ab0 CaHKIN
MPABOBUX HOPM, aJKE Y YUCTOMY BHUIJISI[I TAKOrO MPOTUPIYYS HE ICHYE.
BoHo mnposiBIS€ThCS AK Yy CHHTE31 SIK 13 MHCJICHHEBOK JiSTIBHICTIO
cy0’eKkTa MpaBO3aCTOCYBaHHS, TaK 1 y HEBIJ’ €MHIN €IHOCTI 3 I1HIIUMH
npaBoBUMHU sBUIaMU. CUHTETUYHUN HAIpPsSM JTOTPUMYETHCS TE3U IIPO
MpPEBAIIOBAHHS IUJIOTO HAJ YaCTHHOK. be3yMOBHO, CHMHTETHYHA IIKOJIA
TeX Mae psa HemodikiB. Hacammepen, Takuid migxid CTBOPIOE IPYHT st
3JIOBKHBaHb 3 OOKYy IPaBO3aCTOCOBUMX OpraHiB, aJKe Te, I[0 HEYITKO
IPOMUCAHO B 3aKOHOJABCTBI, HAITYACTIIIIE HA TPAKTUIll TIyMAayUThCsl HE HA
KOPUCTh TPOMAJISIH, a B IHTEpPECaX CaMUX OpraHiB.
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[Toxin HAyKOBUX MiAXO/IB Ha JIBl IIKOJIU € JOCUTh YMOBHUM. [IpoTe
Take MPOTUpIYYs icHYe 1 Ha oQiliiHOMY piBHI B YKpaiHi. SIKk mpuxiaj
AQHAJIITUYHOI IIKOJIM BUPIIIEHHS KOJI31i MOXXHaA BUKOpHUCTaTd M.l nucta
MinictepctBa toctuiii Big 26 rpyans 2008 poky «Illlogo mnpakTuku
3aCTOCYBaHHS HOPM TMpaBa y BHUMAIKY KOMI3i»: «Y pasi iCHyBaHHS
HEY3rO/DKEHOCTI MDK HOpPMamH, BHJAAHUMU OJHUM 1 THM CaMHUM
HOPMOTBOPYUM OPTaHOM, 3aCTOCOBYETHCS aKT, BUJAHUM ITI3HIIIE, HABIThH
AKIIO TMPUUHATUNA paHillle aKT HE BTPATUB YMHHICTH». TyT, HaNpUKIA],
MOCTA€ MUTAHHS SIK MISITH KOJU TIMOTe3a KOHCTUTYIIHHO-TIPABOBOT HOPMU
BMIILIEHA B OJHOMY aKTi, IUCIIO3UIS B APYTrOMY, a CAaHKIIISl B TPETbOMY. A
OT CHUHTETHYHOrO MIJIXOAYy, Ha Hamly AymMKy, norpumyBaBcsi KCY npu
BUPIIIEHHS KOMi31i Mi’)K OCHOBHHMM 3aKOHOM Ta 3aKOHOJABYMMM aKTaMH,
aJpkKe OpraH KOHCTUTYLIMHOTO KOHTPOJIIO 3aBXKAU TIYMAauuB IOJOKEHHS
KoHcTuTymii Ta 3akoHOAABCTBA Yy 1X CHCTEMHOMY 3BSI3KYy 1 HIKOJIH
po3nuibHO. [Ipo 1€ ToBOpsITH TepMiHOJOrii a0 sikux BaaBaBcs KCY vy
TEKCTaX CBOIX aKTIB «CHUCTEMHHUU 3B'SI30K MPHUIIKCIBY», «CUCTEMHUM aHa13
Konctutymii». Tox, skoMy 13 MIIXOAIB BapTO HAJIaTH IepeBary?
Hacnpasni, sxogHoMy. TyT BapTO BUKOPUCTOBYBATH MPABUIIO 30JI0TOT
cepeaquuu. ToOTO, i1 TMPaBWIBHOTO PO3YMIHHS, @ OTXKE€ 1 BHUPILICHHS
KOHCTUTYIIIMHO-TIPABOBO1 KOJII31i, HE MOXHA BIJKHUJaTH aHl aHAJITUYHUM,
aHl CUHTETUYHUU MeTOJ. ['0JIOBHE — HE 3BOJAUTH SKUHCH 13 METOMAIB Yy
abcosoT, 1 TUM OIbllIe HE 3aKpIIIOBaTH MWOro MNPUHLUUNHN Yy
3aKOHOJIABCTBl, SIK 1€ MPOMOHYETHCA 3pOOMTH WIOJO0 AHAJITUYHOIO
MeToay. SIckpaBa uIOCTpalliss TOro, SKUM YHWHOM BHOIp MIAXOAy [0
BUPIIICHHSI KOHCTUTYIIHO-TIPABOBO1 KOJII31i BIJIMHE HA il 3aCTOCYBaHHSI.
IcHyBanma KoJi3igs MK OKpPEMHUMH HOPMaMH 3aKOHOJIABCTBA  IOJO
cy0’ekTa, SKUW TIOBMHEH BHM3HAYaTH KUIbKICHUW CKJIaJ MICBKUX Ta
palionHux pan. 3okpema, cT. 26 3VY «lIpo micueBe camOBpsiIyBaHHS B
VYkpaini» TakuMu cy0’€KTaMu BU3HA4Yadd BIAMOBIIHI pagd. Y TOM yac, K
nosnoxxkeHHst 3Y «lIpo Bubopu nemyrtariB BepxoBHoi Pagm ABTOHOMHOI
PecniyOniku Kpum, MmicleBUX paj Ta CUIBCBKUX, CEIUIIHMX, MICBKHX
TOJIIB» HAJUISUIO BIJAMOBIJHUMM TMOBHOBAaYKCHHSIMM BHKJIIOUHO 0O0JIaCHI
paau.
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3acTocyemMO aHAJITUYHHUHN TAX11. BuaiauMo oqHaKOBUM 00CSAT HOPM,
[0 KOJI3yI0Th, 31CTABUMO JUCIO3UIIII BIAMOBIIHUX HOPM 1, KEPYIOUHUCH
TEMIOPAIIbHUM TMPUHIIMIIOM 3p0OMMO BUOIp HAa KOPUCTh Ti€l HOPMH, SKa
OyJnia mpuiiHsTa mi3HiIIe — TOOTO HOPMHU BHOOpUOTo 3akoHy. [IpoTe Takuii
MIIX17 3aHAATO CIHPOIICHUH. AJKE MU HE PO3TIAHYJIM HOPMU Yy iX
CUCTEMHOMY 3B’SI3KYy 3 IHIIIMMH HOPMaMH 3aKOHOJABCTBA, HAMPUKIAI, HE
BpaxyBai 1HIMX mnoJoxeHb 3Y «lIpo miciieBe camMoBpsiAyBaHHS B
VYkpaini». Tak, cam ¢dakT HaaIIeHHS 00JIaCHOI pajid KOMIIETCHINIEIO 111010
BU3HAYCHHS KUIBKICHOTO CKJIaJy MIChKOI Ta palOHHOI pajy CyNepeyuTh
MPUHIIMIY TPABOBOI Ta OpraHi3aliifHOI CaMOCTIMHOCTI MICIIEBUX paf,
3aKpIMJICHOMY Y CTaTTi 4 1[bOI'0 3aKOHY. Ta KOHCTUTYLIIHHUM IMOJIOKEHHAM
1[0JI0 CaMOi CYTHOCTI MICIIEBOIO CaMOBPSIAYBaHHS $K, 30Kpema IpaBa
rpoMagu — JKUTEIIB MICTa, 4Yepe3 MIChKY paay BUPIIIYBAaTH MHUTAHHS
MICHKOT'O 3HAUYCHHSI.

O1xe, poouMo BUCHOBOK. 1[iTKOM 04eBHIHO, IO 1/I€AIbHOI CUCTEMHU
rpaBa HE ICHYE, 5Kl O 3aX0/IM HE BXXUBAJIUCS 111010 3a0€3MEeUCHHS €HOCTI
Ha3UBAIOTHCS IOPUIAMYHUMU KoJ3ismu. [loBuHH1 OyTH mnependadeHi
MEXaHI3MHM 1X BHUPIIICHHS 1 OCOOJIMBO BaXKJIMBA 1X HAABHICTh Ta BMILJE
BUKOPUCTAHHS y cepl KOHCTUTYILIHHO-TIPABOBOTO peryntoBaHHs. CTaHOM
HAJaHUM dYac, €IUHOrO SKICHO JII0YOro MEXaHI3My  BUPIIIEHHS
IOpUJIMYHUX KOJI31M HI y HAI[lOHAIBHUX 3aKOHOAABCTBaX, Hl y HayKOBIH
JNOKTpUHI Hemae. ICHye NB1 IIKOJIM BUPINIEHHS IOPUAUYHUX KOJMI31M —
aHaJITUYHA Ta CUHTETUYHA, OOMABI 3HAXOSTh MICIIE Y MPABO3aCTOCOBYIN
TsUIbHOCT1 YKpainu. OOuABI MalOTh HEJIOJIKU Ta MepeBarv. 3aKOHOIaB4Ye
3aKpIIUICHHS! aHAIITUYHOTO METO/1y BUPIIICHHS KOJII31i, 1110 HEOJTHOPA30BO
3HaXOJUJIO CBOE MICIIE Yy BIAMOBIAHUX 3aKOHOMPOEKTAX, HA HAIy AYMKY,
IpuBEAE JO 3HEIIHEHHS 370pOBOr0 TJy31y Y TPaBO3acTOCOBYIN
IISUIBHOCTI Ta  BUHUKHEHHS 1€ OUIBIIOI KUIBKOCTI HOBHUX KOJII3IM.
OntumanbHOI MOTJIa O CTaTu ABOPIBHEBA MOJIENIb BUPILICHHS KOJi3ii. B
TaKOMYy BUMAJKy HOPMHU CHOYATKY MiJJaBanucs 0 GpopMaibHO-TOTTUHOMY
aHaJli3y, a JaJi JeTalbHOMY pPO3TJISaAy B iX B3a€MO3B’S3KY 3 1HIIMMH
HOpMaMHU 3aKOHOJABCTBa Ta TAaKUMU MPUHIIMIAMU SIK BEPXOBEHCTBO
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mpaBa, JEMOKpPATU3MYy, HEMOXKIIMBOCTI 3BY>KEHHS 1CHYIOUHX MPaB 1 CBOOO/T
ta 1HmuWx. IIpore mne mnwTaHHS mnOTpedye TMONATBIINX HAYKOBHUX
JOCHIKEHb, 1K€ MOEJHAHHS TAKUX METO/I1B Ha MIPAKTHIIL € TPOOJIEMHUM.
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IIpaBo Ha comiajbHMI 3AXUCT TA COLiaJIbHE 3a0e3NeYeHHS.
(The right to social protection and social security)

ComianbHuii 3axuCT (coIlalibHe 3a0e3meuyeHHs) — 1€ CHcTeMa
CYyCHIJIbHO-€KOHOMIYHHMX  3aXOJliB, CIPSMOBAaHMX Ha  MaTeplalibHE
3a0€3MeUYeHHsT HACEJIEHHS B1J COLIAIbHUX PU3HKIB (XBOPOOA, 1IHBAIIIHICTH,
CTapiCTh, BTpaTa TroOIyBaJIbHMKA, O€3pO0ITTS, HENIaCHUM BHUMAJOK Ha
BUpOOHUITBI Tomio). B crarti 46 Kouctutymii  VYkpainu [3]
3aKPIIUIIOETHCS PABO TPOMAJIIH Ha comiaibHUM 3axucT. Came 1€ mpaBo
rapaHTyEeThCS 3araJibHOOOOB'I3KOBUM NepKaBHUM COIliaJIbHUM
CTpaxXyBaHHSIM 3a PaXyHOK CTPaxOBUX BHECKIB T'POMAJIsH, MiJNPUEMCTB,
YCTaHOB 1 Opradizaimii, a TakoX OIJPKETHUX Ta IHIIUX JIKEepell
COIIIaJIbHOTO  3a0€3MEeYEeHHs, CTBOPEHHSIM  MEpPEXl  JepKaBHUX,
KOMYHQJIBHUX, MPUBATHUX 3aKJIaIB IS JOTJISAY 3a HEmpale3gaTHUMHU.
Came 1o o001 mMpaBO Ha COIIATLHUM 3aXUCT HAJICKHUTh JI0 KaTeropii
Cy0'€eKTUBHMX IOPUAMYHUX MpaB ocoductocTti. lle MoOkHa miATBEpAUTH
TUM, WO COILIAJbHHUM 3aXHCT € IOPUAUYHUM CIOCOOOM 3a0e3MeueHHs
3aXUCTy 1HTEpeciB ocobu. KpiM Toro, BiH € IOPUIUYHUM 3aCO000M
pPO3MOJIUTY COLIAJIbBHUX Oyiar 1 (OpMOIO0 33J0BOJICHHS MaTeplaibHUX 1
KyJbTYpHUX MOTpeO ocoOu. BaxinBOIO 03HAKOI TpaBa Ha COIiaIbHUMN
3aXHCT € BHU3HAYCHHS MEXX MOXKJIMBOI BIAMOBIIHOI TOBEIIHKA HOPMOIO
mpaBa. be3yMOBHO, MpaBO Ha COIMIaIbHUM 3aXHCT € MPUPOTHUM, BOHO
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nmoTpedye MpaBOBOi perjlaMeHTallli Ta Po3pOOKH OCOOJUBOTO MEXaHI3MY
roro peanizamii [1, ¢.302].

[IpaBo TrpomajassH Ha COIIAJILBHUM 3aXUCT HE 3aJCKUTh Bif
JOCSITHEHHST HUMM TI€BHOrO BIKYy. Take TMpaBo TapaHTYeETbCS BCIM
rpoMajsiHaMm, K1 HOTo MOTPeOyIOTh, HE3aJEKHO BIJl TOTO, J0 SKO1 BIKOBO1
KaTteropii BOHU HajexaTh. He MmoB'sA3yeThCsl 3 JOCATHEHHSM MEBHOTO BIKY
3a 3mictoM ctatTi 46 KoHcTutyii Ykpainm 1 ckiajgoBa 4acTHHA IHOTO
rpaBa - IpaBo IPOMaJIsiH Ha TIeHCiiHe 3a0e3neyeHHs. J[o Toro *x, mpaBo Ha
COIIIAJIbHUIN 3aXHCT TPOMAAsiH y CTApOCTI HE OOMEXKYEThCS TIIbKHU
MEHCIMHUM 3a0e3leueHHsM, a ¥ BKIIOYA€ 1HIN BHUIWA TepeadadyeHol
3aKOHOM jaonoMoru. KoHcTuTyiisa YKpaiHu BUOKPEMIIIOE U 1HII KaTeropii
rpoMajisH YKpaiHu, sKi NOTpeOyIOTh JO0JATKOBUX TapaHTIN JepKaBH,
30KpeMa rapaHTiid COIllaJbHOTO 3axucTy. J[o HUX HacamIiepe] HalexKaTh
rpoMaasHu, ski BianoBigHo g0 crtarti 17 Koucrurymii  Vkpainu
nepe0yBarOTh Ha CJIYy»K01 B OpraHax, II0 3a0e3MeuyloTh CYBEPEHITET 1
TEPUTOpPIaJIbHY IIIICHICT, YKpaiHu, i €KOHOMIYHY Ta 1HGOpMaliiiHy
oesneky [6].

MoskHa BUIUINTH TPU TOJOBHI CKJIAJIHUKH CHUCTEMHU COILIAJIBHOIO
3aXuCTy: 1) mneHciiiHe 3a0e3ledeHHs Ta 3a0e3NeUeHHs Ha BHUIAJIOK
0e3po0itTs; 2) rpomoBa gonomora ciM’smM; 3) pizHi GopMu colianbHOI
JOTIOMOTH W COIlaJIbHUX TOCHYT (AOTJsAM 3a JIIOJbMHU TOXUJIOTO BIKY,
1HBaTiAaMu, omika HaJ cupoTamu). ColllaIbHUN 3aXUCT MA€ PO3TIISAATUCS
K KaTeropis, 1o BiJoOpakae CYKYIHICTh BIJHOCHH, SIKI CKJIAJIAlOTHCSl B
CYyCHIIbCTBI 3 MPUBOAY BHPOOHHMIITBA, PO3MNOJAULY 1 NEPEPO3NOILTY
CYCIIUJIBHOTO TPOJAYKTY 3 METOI 3a0€3MeyYeHHs aJeKBAaTHOI COIiajJbHOI
ajanTailii 1 1HTerpailii 1HIUBIIB, HE 3/IaTHUX CAMOCTIMHO CIPaBUTHUCS 3
HETaTUBHOIO JIIE€I0 COIIaIbHUX PpU3UKIB [4, c.67].

ComianpHe 3a0e3MedYeHHs — 1€ CUCTeMa CYCHUIbHUX BIJTHOCHH, IO
ICHYIOTb JJIsl CTBOPEHHSI JOCTaTHIX YMOB >KUTTS 1 JISJIBHOCTI 0cCi0, sKi 3
HE3aJIe)KHUX BlJ HUX OOCTaBMH BTPATWUJIM 3aCO0U 10 ICHYBaHHS, 3aBISIKU
MEpEXKI1 COIIaJIbHOTO CTPaxyBaHHS, OIOHKETY Ta 1HIIOTO (PIHAHCYBAHHS.
[Ipo mpaBo coOIIAJILHOTO 3a0€3MEYEHHsI K CaMOCTIMHY Tally3b MpaBa
moJyajau 3raayBaTd B cepeauHl 60-pokiB  HaWOUIBII TIOBHY 1JICHO
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caMOCTIMHOCTI 1€l ramy3i oorpyntyBaB B.C.Auapees. IIpenmerom npasa
COIIAJIbHOTO 3a0€3MEeUEeHHSI € KOMIUIEKC SIKICHO OJHOPIJHUX CYCHUIBHUX
BIJIHOCHH, III0 ICHYIOTh y cdepi colllaJbHOTo 3a0e3leueHHs oci0, Kl
3a3HaAJIM COIaJbHOTO PU3UKY (ColllaabHO-3a0e3IeuyBajibHl BIJHOCHHH), a
TaKO0X TIOB’s13aH1 3 HUMH MPOIIEAYPHI Ta COI1aJbHO-CTPAaXOB1 BITHOCHHH.

[IpaBo Ha cormianpHe 3abe3neueHHs — 1€ BU3HaHa KOHCTUTYIIIEIO
VYkpainu [3], MI)KHApOJAHUM CIIBTOBAPUCTBOM 1 TapaHTOBaHa JACP>KABOIO
MOKJIMBICTD JIFOJIUHU OJIEp>KaTH COLlaJbHY JOMOMOIY Ta MIATPUMKY JJIs
3a10BOJICHHSI (Pi310JIOTIYHUX, COLIAJIBHUX 1 JIYXOBHHMX MHOTped B 00Cs31
HEOOXITHOMY JJISi TIIHOTO KWUTTS y THUX BHUIAJKaX, SKIIO BHACIIIOK
BIUIUBY COL[IAJIbHOTO PHU3UKY TPOMAJSHUH 3 HE3aJIEKHUX BlJ HBOTO
MIPUYMH HE MA€ JKEPEI Ta 3ac001B /10 iIcHyBaHHS. [[puHIMIIN COI1adbHOTO
3a0€3MEeUEeHHsI BapTO PO3MISIAATH SK OCHOBOIOJIOXKHI 17€1, KEpiBHI
MOJIOKEHHsI Ta BIJANPaBHI Haudajla, 10 3aCHOBAaHI Ha MIKHAPOIHUX
CTaHJapTax y Tajay3l COIIAJIbHOI MOJITUKA Ta 3aKpIUIeHI B HOpMax
HaIllOHAJILHOTO 3aKOHOJIaBCTBA, fKI BTUIIOIOTh HAyKOBO OOIPYHTOBaHI
PO3pOOKH Ta 1JI€OJOTIYHO 3aKPIIICHI KOHIIEMIII B Trajy3l COLIAJIbHOTO
3a0e3neueHHsl. Jl0 OCHOBHHUX TMPHUHIMIIB COILIAJLHOrO 3a0e3MEeUEHHS
HaJIeX)KaTh: 3aKOHHICTh, 3arajbHICTh COLIAJIBHOTO 3aXUCTy, YCEOIYHICTH,
PIBHICTh TIpaB 1 MOKJIMBOCTEM TpOMasiH, COIllajbHa CIPABEIJIUBICTD,
Jep>KaBHA TAPAHTOBAHICTh YCTAHOBJIEHUX IMpaB y cdepl COLiaIbHOTO
3aXUCTY, IOPUUYHA SICHICTh, PEAJIbHICTh MPOrOJIONIEHUX NpaB [2, ¢.46].

BiaMiHHICTh COLIIATBLHOTO 3aXMCTY BiJ COIIAJIbHOTO 3a0€3MeUYCHHS
MOJISITA€ B TOMY, IO COLIAIbHUN 3aXUCT — MIMPIIE MOHATTS, OB’ s3aHE 31
CTpaTeri€l0 CcouiabHO1 JepxkaBu. [IOHATTSA coIlaJbHOrO 3aXHUCTy, IO
MOoYaJI0 aKTUBHO BHUKOPUCTOBYBATUCS B POKH HE3AIEKHOCTI YKpaiHH 1
Oyno 3akpimieHe B OCHOBHOMY 3aKOH1 HaIllOi JepKaBH, MOPIBHSIHO 13
MIUPOKO BKUBaHUM 10 1991 poky MOHATTSIM COLIAIBHOTO 3a0e3MeUeHHs
Ma€e Take crenudiuHe HaBaHTAKEHHSA, SK 3aXUCT BIJ HerapasiB
TpaHCc(POpMaIITHOTO TNEpioAy, PHU3MKIB MEPEXOJy BiJ COLIATICTUYHOL
€KOHOMIKH JI0 PUHKOBOT [8].

3a 3MICTOBUM KpUTEpPIEM YC1 BIJHOCMHU B TMPEAMETI MpaBa
COIllaJIbHOTO 3a0e3MeueHHsT IIIAThCS Ha MaTepialibHI, OpraHi3aliiiHo-
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posmopsayi, ¢GiHAHCOBI, TPOIEAYpHI Ta TporecyaidbHi. Ha gymky
bonorinoi H.B., 10 mnpeaMeTry coIiaJbHOTO 3a0€3IeUeHHsI BXOJATh
colllajibHO-3a0€e3MeYyBajbHl BIJHOCUHM, 1110 CKJIQJAal0ThCs B Mpoleci
MaTepiayibHOTO  3a0€3MEUeHHs, COIlaJIbHOrO  OOCITYyrOBYBaHHS  Ta
yTpUMaHHA 3 00Ky Jep:KaBHUX a00 HEJEp>KaBHUX OpPraHiB, 3a JI03BOJIOM 1
i KOHTPOJIEM JEp>KaBH, YCTAaHOB 1 3aKJaiB COLIAJILHOIO 3aXHUCTy
¢13UYHUX 0Ci0, SKI 3a3HAIM COLIAIBHUX PHU3UKIB, YHACHIIIOK YOrO HE
MaroTh 3aC001B JI0 ICHYBaHHS W HE MOXYThb CaMOCTIMHUMHU 3YCHLISAMU
3apo0JsATH Ha JKUTTS Ta YTpUMyBaTu (OOCITyroByBaTH) cebe U CBOIX
yTpUMaHIIiB [9].

[IpaBo comianbHOrO 3a0€3MEYEHHS € OJHIECI0 3 KJIOYOBHX Tally3ei
MpaBa, OCKUIbKM HOro HOPMM CIHPSIMOBaHI Ha peali3aiilo OJHOIo 3
HAWBOXKJIMBIIIMX  KOHCTUTYLIMHUX  TMpaB  JIOJUHA —  COLIaJIbHE
3a0e3neueHns. 1oro BUHUKHEHHs 3HAYHOIO MipOIO I1OB’SI3aHO 3 BEJIHKOO
KUTBKICTIO HOPMAaTHBHO-IIPABOBUX AaKTIB, CIPSIMOBAHUX Ha PETYJIIOBAHHS
colllajibHO-3a0e3MneuyBajIbHUX BIIHOCUH. [IpaBo Ha colllaibHUN 3aXUCT Ta
collaJibHe 3a0€e3MeYeHHs BHU3HAETHCA JAEPKABOK 1 MDKHAPOJIHUM
CITIBTOBAPHCTBOM Ta 3ailMa€ YiJbHE MICLIE Cepell MPaB JIIOAUHU, OCKLUIbKU
HUAM BIJ] HapOJKEHHSI J10 CMEpPTI HEOJAHOPA30BO KOPUCTYETHCS KOXKHA
moauHa. JlaHul BUA MpaBa 3a CBOEK MPUPOJIOI0 CYTTEBO BIIPIZHAETHCS
BIJl KJIACHYHUX TMpaB 1 MOTpeOye OCOOIMBOrO MEXaHI3My peanizailii Ta
0XOpoHH [3, c. 60].

3MILHUTH 1 YIOCKOHAIIMTHU CYTHICTh IIpaBa Ha COIIAJIbHUIN 3aXUCT Ta
colllajJibHe 3a0e3MeYeHHs] MOKHA 3a JIOTIOMOTOI0 3alpOBAJ)KEHHSI EBHUX
1HHOBAI[I, TOTPUMYBAHHS PEKOMEHIAIlI Ta Mpomno3uiii. Jlo npukiamy
1€ MOXKYTh OyTH: paTrUdiKallis MIXKHAPOJIHUX JOTOBOPIB 11010 COILIaJIbHUX
paB JIFOAWHU Ta COIIAJILHOTO 3aXMCTy MOBUHHA BiAOYBaTHUCS OJHOYACHO
13 BHECEHHSM BIAMOBIIHMX 3MIH JO JIIOYHWX 3aKOHIB YKpaiHw,
OPUUHATTSAM HOBHX a00 CKAaCyBaHHSIM THX, Kl HE BIJMOBIJAIOTh B3STHUM
JEPKaBOO MIKHAPOJHUM 3000B’S3aHHSIM; OpraHu JEp:KaBHOI BiIagu
MOBUHHI 3alIPOBAIUTH CUCTEMY PO3POOKH 3ax0/1B (MJIaHIB) HA BUKOHAHHS
3000B’s13aHh YKpaiHU 3a MIXKHAPOJHUMHU JOTOBOPAMH IIOAO0 COIiaIbHUX
mpaB JIIOJWHU, MOJAEPHI3aIlli Ta 1HTerpallii A1F040i CUCTEMHU COIiaJbHOTO
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3aXHCTY, a TAaKOXK 3IMCHIOBATU MEPIOJUYHUN MOHITOPHHT X BUKOHAHHS.
JIolJIbHO, TAaKO’K, HaJaTH 3roAy Ha OO0O0B’SI3KOBICTh JIs1 YKpaiHu
Koungeniii OOH npo npaBa iHBaIiAiB, Py MiXKHAPOIHO-TIPABOBUX AKTIB
MOII, a Takox €BpONEHCHLKOT0 KOJEKCY ColllaabHOro 3adbe3neueHHs [4]. 3
METOI0 TapMOHI3allii 3aKOHOJABCTBA YKpaiHW 3 €BPONECUCHKUM IPABOM
HEOOX1IHO BHU3HATU  OOOB’SI3KOBUMHU  JUIsi  YKpaiHM  TOJIOKEHHS
€BpONENCHhKOI  coliaNbHOI  XapTii (meperjsHyToi) WI0A0 TpaBa Ha
collajibHe 3a0€3MeUeHHs; MOTPIOHO B3MIMCHUTH ayAUT BCI€l CUCTEMHU
MIIOYMX MNUIBI, COLIAJbHUX Ta KOMIICHCAI[IMHUX BHIUIAT, B T. 4.
MEPErJISTHYTU MEPEeIIiK KPUTEPIiB Ta MIJCTaB, HA OCHOBI SIKUX IPOMaJsITHAM
HAJIa€ThCsl TTPABO HA COLIAJIbHUN 3aXUCT 3 OOKY Jiep:KaBu. Takuil mepesnik
MOBMHEH BIAMNOBIAATH KOHCTUTYIIMHUM TapaHTIsIM Ta MDKHApPOIHUM
3000B’s13aHHSIM YKpaiHd 010 3a0€3MEUEHHS] Ta peali3allii COUlaIbHUX
MpaB JIIOJIMHU; 3arajbHa KOHIEMIs pedopMyBaHHS Ait0uoi B YKpaiHi
CHUCTEMH COIIAJIbHOTO 3aXUCTy Ta COLIAJIBHOTO 3a0e3MNedYeHHs MOBHHHA
MOJISITaTA 'y 3MiHI MPIOPUTETIB MO0 (POPM COIIaIBLHOIO 3aXUCTY: Mae
B1IOYTHCS TTOCTYNOBUM MEpeXij Aep:KaBU Bij NMEpeBaKaHHA HATYpPAIbHUX
TpaHcepTiB (MepIl 3a BCe, NMUIBI) A0 T'POIIOBUX TpaHcdepTiB. BoaHouac
YacTHHA MUII MOXKe OyTH TpaHCPOpMOBaHA y COIlalIbHI MOCIYrd ado
YMOBHI T'poIIOBi TpaHchepTH; B MeXKaxX OJIHOTO 3aKOHY CJiJ 3aKpIMUTH
BUYEPIHUN TEepeik MiJACTaB Ta KpUTEpliB, SKI JalOTh MpaBO Ha
colllalbHUM 3aXUCT 3 OOKY JIepKaBU, a TAKOXK XaPAKTEPUCTUKU BCiX (GopM
Ta BUJIIB COL[IAJIBHOTO 3aXUCTY, 5Kl JIep’KaBa rapaHTye PI3HUM COL[1aJIbHUM
rpynam Ta KarteropisiM HaceieHHs. OCHOBOIO st (pOpMyBaHHS TaKOro
nepeiky TMOBUHHI OyTH KOHCTUTYIIMHI TapaHTii CoOIllaJbHUX IMpaB
JIOAWHMU, MDKHaApPOJHI 3000B’s3aHHS YKpaiHH, a TaKOX 3aKOHOJABYO
BU3HAYEHI MPIOPUTETU COLIATBHOTO PO3BUTKY JEpPKaBH; 3aKOHOJIABCTBO Y
chepi coIlaTbHOTO 3aXMCTy Ta COIIaJdbHOTO 3a0€3MEUCHHS Mae
y3rOJKyBaTUCS 13 OFOHKETHUM 3aKOHOJABCTBOM SIK Yy MiAXojaax 1
MEXaHi3Max, TaKk 1 B OCHOBHHUX MPOIEAypax: 3alpPOBAKEHHS HOBUX (popm
1 BHUJIB COLIAJIBHOTO 3aXWCTy TOBHUHHE 3AIMCHIOBATUCA pPa3oM 13
MPUUAHATTSAM PIIICHb NPO HE0OXigHEe (iHAHCYBAHHS, BU3HAUCHHSIM 00CSTY
1 okepen Takoro ¢hiHaHCyBaHHS [7].
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IIpo0sieMu pO3BUTKY OPraHiYHOI0 KOHCTUTYIIOHAJI3MY B Y KpaiHi.
(Problems of development of organic constitutionalism in Ukraine)

Ha choro/iHi, MOHSATTS KOHCTUTYIIIOHAI3MY JIOCI HE OJIEp>KaJI0 CBOTO
€IMHOTO BHU3HAUYCHHS, HABKOJIO YOT0 B HAyIll KOHCTUTYIINHOIO IpaBa
NOCTIHO B1AOYBa€ThCS HayKOBa AMCKyCia MDK BueHuMH. Tak, B. M.
[ITarmoBan po3risigae KOHCTUTYIIOHATIZM 3 PI3HUX MO3WIIIM, a caMme: sK
MOJITUKO-TIPABOBY 1/1€0JIOT110, IHTEJIEKTyalbHI y3arajJbHEHHS, MPUTaMaHH1
MIEBHOMY €Taly ICTOPUYHOTIO PO3BUTKY; SIK CYCHUIbHO-TIOMITUYHUN PYX,
CIIPSIMOBAaHUM Ha peati3allifo BIAMOBIAHUX 1€H; K Aep KaBHE MPaBJIiHHS,
oOMexeHe  3a  3MICTOM  KOHCTUTYIli.  BdYeHuWid  OTOTOXKHIOE
KOHCTUTYIIIOHATI3M 3 TPAKTUKOK KOHCTUTYI[IHHOTO pEeryJrOBaHHS
cycnunbHux BigHocuH [7, ¢. 17]. FO. M. Toauka 1 B. C. XKypaBcbkuii
pPO3TJISAAI0Th  KOHCTUTYIIOHATI3M Yy MOJITUYHOMY PO3YMIHHI  SK
O0COOJIUBUM XapaKTep BIAHOCUH MIXK JEpPKABOKO 1 CYCHIILCTBOM, IO €
ohOpMJICHHSIM CYCHIJIBHOI 3TOJM IIOJAO0  BIAMOBIAHUX I[IHHOCTEH,
npuHIuniB Ta MexadismiB [4, c. 5]. C. B. IlleBuyk po3srisgae
KOHCTUTYIIOHAJI3M K peXKUM (PYHKIIOHYBAHHS JEp>KaBHOI BiIaaH
BIIOBIIHO J0 KOHCTHUTYIIIi, SIKa TTOBMHHA OYTH 3aCHOBaHa Ha 1J1€0JIOTi1
KOHCTUTYIIIOHaI3MY [8, c. 136].
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OpraniyHuii KOHCTUTYIIIOHATI3M 3aiiMae 0OCOOJIMBE MicCIle B HayIll
KOHCTUTYLIMHOTO TMpaBa, 3HAYEHHS AKOTO MOJSrae HacaMIlepel B TOMY,
110 JIFOJIUHA, 1i KUTTSA 1 3JI0POB’S, YE€CTh 1 TIAHICTh, HEIOTOPKAHHICTD 1
Oe3reKa BU3HAKOTHCS HAWBUIIOIO COIIAJIbHOIO I[IHHICTIO B JIEpKaBl, IIpaBa
1 cBO0OAM SIKOI MOBUHHI OyTH YTBEpKEH1 1 3a0e3IeueHi JepKaBol Ha
KOHCTUTYIIIHHOMY piBHI. I{e ToBOpHUTH mpo Te, 110 JIOAMHA € BIIBHOIO 1
PIBHOIO y CBOil I'JIHOCTI Ta IIpaBax BijJ HAPOJKEHHsI, SIK1 HE MOXKYTh OyTH
BIIUYKYBaHI YW TOPYIICHI, BIAMOBIAHO 3aXUIIAIOTHCA KOHCTUTYIELO.
Konctutymiiiai npaBa 1 ¢cBOOOJM JIIOJWHU € HEBUUYEPITHUMH, TOOTO BOHU
HE MOXYTb OyTH CKAacOBaHI1, a MPU NPUNUHATTI HOBUX 3aKOHIB a00 BHECEHHI
3MIH JI0 YMHHUX 3aKOHIB HE MOXK€ OyTH 3BYKEHO IXHBOTO 3MICTY YU
obcary [1]. CydacHuid OpraHiuyHMN KOHCTUTYLIOHANI3M B YKpaiHi
chopMyBaBCs B yMOBax KOHCTUTYIIIHHOTO pedOpMyBaHHs, B 3B’SI3KYy 3
YUM B Haylll KOHCTUTYIIHHOTO TpaBa YKpaiHU aKTUBHO JOCIIIKYETHCS
KOHCTUTYIlIHHa pedopma B VYKpaiHi SIK OCHOBHUN HaIpsSM PO3BUTKY
KOHCTUTYL1MHO-TTPABOBOI JepKaBH. 3aranom KOHCTUTYLIHE
peopmyBaHHsS B YKpaiHi pO3MISAAETHCS y JABOX NEPIOJax, sIKI B CBOIO
4epry Bi0Opa)karoTh CTAHOBJIEHHS 1 PO3BUTOK CYYaCHOTO OPraHIYHOTO
KOHCTHUTYIIOHAJII3MY B YKpaiHi [5, c. 419].

[lepmmii mepion xapakTepusyeTbcsi NPUUHATTAM Jlexnapartiii mpo
Aep:kaBHUM cyBepeHiTeT Ykpainu Bix 16 nunus 1990 p., ixei axoi Oynu
3aKpirieHl B AKTI MpOTroJIONIEHHSI HE3aJeKHOCTI YKpainu BiJ 24 ceprHs
1991 p. CaMe 111 KOHCTUTYIIIIHI aKTH pa3oM 31 3miHamu 10 KoHcTutytii
YPCP 1978 p. Biuairpaid OCHOBHY pOJib Y CTAHOBJIEHHI YKpaiHU SIK
CYBEPEHHOI 1 HE3aJIekKHO1 JepKaBU, a TAaKOX y CTAHOBJIEHHI CYy4acHOTO
OpraHiyHOrO  KOHCTUTYLIOHaANI3My B  YkpaiHi. [lpyruii  nepiof
xapakTepusyerbes npuiHATTAM KoHcTuTyii Ykpainu Big 28 yepBHs 1996
p. Ta NOAANbIINM BHECEHHSM 3MiH JO0 HEi, [0 BIIrPa€e BAXKIUBY POIb Y
PO3BUTKY CYy4aCHOTO OPraHIYHOrO KOHCTUTYIIIOHANII3MY B Ykpaini. [lepuri
BHEeCEHHs 3MiH 10 KoHcTuTyii YKpaiHu po3nodanucs 13 IPOBEICHHS
BCEYKPaAIHCHKOTO peepeHIyMy Ta 0OTOBOPEHHS TaKuX 3MiH [5, c. 452].

Vkazom Ilpesugenra VYkpainum «lIpo opranizamiro pobGotu 3
M1JTOTOBKY 3aKOHOIMPOEKTIB MPpo BHeCeHHA 3MiH 10 KoHcturynii Ykpainu

200



Ta BHOOpUYMX 3aKOHIB» BiJ 3 sxoBTHs 2002 p. Ta IloctanoBoro BepxoBHoi
Pagu VYkpainu «IIpo ytBopenHs TumMuyacoBoi cremiaabHOI KoMicCii
BepxoBHoi Panu Ykpainu mo omnpairoBaHHIO MPOEKTIB 3aKOHIB YKpaiHU
1po BHeceHHs 3MiH 10 Koncturyii Ykpainu» Big 26 rpyaas 2002 p. O0yio
MPOTOJIOIICHO MOJITUYHY pedopMmy, sKka BTIIUIacs B 3akoHl YKpaiHu
«IIpo BHecenns 3miH 10 Konctutymii Ykpainn» Bia 8 rpyaus 2004 p. [2].
Ane NpUHAHATTS 1IbOTO 3aKOHY HE 03HAYaJIO JOCSITHEHHS METH MOJITUYHOT
pepopmMu, B 3B’SI3Ky 3 UMM BOHa IOTpeOyBajga JgOACpKaHHS
KOHCTUTYIIAHOI MIPOLEypH MPpU BHECEHHI 3MiH 10 KoHCcTuTy1ii YKpainu,
JiIe OCHOBHA yBara MoBUHHA MPUAUISTUCS 3aXUCTy IpaB 1 CBOOO T JTIOIUHU
Ha KOHCTUTYLIMHOMY PiBHI.

BaxnuBy poib 1m10/10 HOBO1 penakiii Koncrturyuii Ykpainu Bigirpan
[TpoekT 3akony Ykpainu «IIpo BHecenHs 3miH 10 Koncturyiii Ykpainu»
B 31 Oepesnsa 2009 p., Ha ocHOBI sikoro OyB Buaanuii Yka3 IIpe3unenta
VYkpainu «IIpo BUHECEHHS Ha BCEHAPOJIHE OOTOBOPEHHSI MPOEKTY 3aKOHY
VYkpainu «IIpo BHeceHHs 3mMiH 10 KoHcTuTyIii Ykpainu» Bij 25 ceprHs
2009 p. OcHoBHi Hamnpsimu [Ipoexkty Koncturymii Ykpainu monsiraiu B
TOMY, 110 B 11 MpeamOyJii mopsiJ 13 COOOPHICTIO YKpaiHU 3aKpIILII0BaAIOCs,
0 YKpaiHCBbKUH HapoJ € HEBIJ €MHOI0 YaCTHHOK €BPONEHUCHKO1
crnuibHOTH. TakoXX B mpeamOysly BHOCHWJIAcs KaTeropis COIIaJbHOI
CIPaBEUIMBOCTI, 110 O3HAYa€ r'yMaHi3alil0 IPOMaJsiHCHKOrO CYCIIbLCTBA
Ta (opMyBaHHS VYKpaiHU SK JAEMOKPATHUYHOI, COIiajJbHOi, MPaBOBOI
JepKaBy, J€ JIIOJIMHA BU3HAETHCS HaAWBUIOIO IiHHICTIO. HalOuibmioi
yBaru 3aciiyroBye te, mo B [IpoekTi 301iblIyBasiacsi came Ta KUIbKICTh
HOpPM, SIKI CTOCYIOThCSl TpaB 1 CBOOOJ JIFOJWHM, iX TapaHTyBaHHSA Ha
KOHCTUTYI[IMHOMY PIBHI, a TaK0X BBEICHHS 1HCTUTYTY KOHCTUTYIIMHOI
ckapru. B IlpoekTi 30epircst mpuHUMIN PO3MOAUTY JI€pKABHOI BIaau Ha
3aKOHO/IaBYY, BHMKOHAaBUy Ta CYyJOBY, MEXI SKUX TIOBUHHI OyTH
BcTaHoBjeHI KoHctutymieo. Baxmuum Takox y IIpoekti Oymo
3aKpIIUICHHS! KOHCTUTYLIMHUX 3aKOHIB, SIKI MOXYTh BHOCUTH 3MIHU [10
Konctutymii. IIpoekt Kouctutyiii VYkpainu OyB BHHECEHH Ha
BCEHApOJIHE OOrOBOPEHHSI, ajie 3 MOYaTKOM MPE3UJICHTChKOT BUOOPYOI
kamranii B 2009-2010 pp. BiH BTpaTUB CBOIO aKTYaJIBHICTS [5, c. 460].
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Hacrynue pedopmyBanns Konctutymii VYkpainu posmnoyanocs 3
toro, mo Koncruryuiitnuii Cyq Ykpainu y cBoemy PiiieHH1 BU3HaB 3akoH
VYkpainu «IIpo BHecenHs 3MiH 10 Koncruryuii Ykpainn» Big 30 BepecHs
2010 p. HEKOHCTUTYLIIWHUM Ta MOBEPHYB YMHHICTh KoHCTUTYIIT YKpaiHu
y penakmii Big 28 uwepBHa 1996 p. [3]. Lle Pimenns cramo omaum i3
KJIIOYOBMX 1HCTPYMEHTIB Yy3ypnamii naepxaBHoi Biaau IIpe3ugeHTom
VYkpainu. 3a Bcto 15-piuny ictopito Koncturyuii Ykpainu no nHei Oynu
BHECEH1 Takl 3MIHM BJpYyTe, 110 MOCTAaBUJIO MiJ CYMHIB JIETITUMHICTb
Koncturymii  VYkpainun. OxpiM  1bOro, 3JIHCHIOBAIOCS MPUHHITTS
HEKOHCTUTYLIMHUX 3aKOHIB, SIKI CYTT€BO OOMEXyBaju IpaBa 1 cBOOOAM
JIOJIEH, BHACIIJOK 4YOTOo BiAOyJlacs pEBOJIIOLIS, /1€ YKpalHChbKUM HapO/I
BKOTpE JOBIB BJIaJll, 110 BOHM € HAWBUIIOK COIIAaJbHOIO IIHHICTIO B
JepkaBi, TMpaBa 1 CcBOOOAM SKUX TIOBUHHI OYyTH 3axuIlEHI Ha
KOHCTUTYLIMHOMY piBHi [6, c. 29].

PeBosronisi  3amouatrkyBajia HoBe pedopmyBanHs Kouctutymii
VYkpainu. 21 mrotoro 2014 p. BepxoBHa Pana Ykpainu npuiisiia piliieHHs
PO MOHOBJIEHHS OCHOBHMX MoJiokeHb KoHcTutyuii Ykpainu 2004 p. 3
METOI0 3a0€3IME€UeHHs JIETITUMHOI KOHCTUTYLIMHOI pedopmu 4 OepesHs
2014 p. BepxoBHa Pama VYkpainu ctBopuna TumyacoBy crneuiaibHy
KOMICII0 3 MUTaHb MIJTOTOBKH 3aKOHOIPOEKTY MPO BHECEHHS 3MiH 0
Koncruryuii Ykpainu. L5 pedpopma noBunHa Oyiia BUPIIIUTH HACaMIIEpe]]
NUTaHHS 11010 BiAnoBiaHOCTI KoHcTtutyiii YkpaiHu 3araibHOCBITOBOMY
Ta 3arajbHOEBPOINEUCHKOMY JIOCBIly KOHCTUTYI[IOHANI3MY; YTBOPEHHS
CHCTEMHU COIIAJIbHUX IIHHOCTEH, Ha BEPIIMHI SKO1 MMOBUHHA 3HAXOJAUTHCS
JI0/IMHA, a HE Jep)KaBa;, YJAOCKOHAJIICHHS MEXaHI3My 3axucTy mpaB 1
CBOOO/I JIFOJIMHU; 3aITPOBAKEHHS TTAPIaMEHTChKO-IIPE3UICHTCHKOT MOE1
JIEpPKaBHOTO  MPABJIIHHS; ONTHMI3AIlli  B3aEMOJIi  TPOMAIIHCHKOTO
CyCHiJbcTBa Ha (OpMyBaHHS Ta peai3alliio JASpKaBHOI MOJITHKH,
peopMyBaHHS MICIIEBOIO CaMOBPSIAYBaHHsS Ta JeleHTpatizailli Biaau;
MOCUJICHHSI TapaHTIA 3aKOHHOCTI 1 MPaBOMOPSAKY B JEpXaBl Ta HHU3Ka
IHIIMX  BaXJIMUBUX MUTaHb, 110 NOTpeOyBadu  KOHCTUTYIIHHOIO
BperynoBaHHs. KimtodoBi npono3uilii Oyiau copmysibOBaHI TAKUM YHUHOM,
III0 BOHM HE MOBHHHI TOPKATHCS BHECEHHS 3MiH 10 po3ainy | «3aranbHi
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3acaan» Kouctutyuii VYkpainu, NpUAHATTA SKOro MOXKe BiaOyBaTHCS
BUKJIIOUHO Ha BCEyKpaiHCbkOMY pedeperaymi [9, c. 21].

OTxe, pO3BUTOK CY4YaCHOIO OPraHIYHOIO KOHCTHUTYI[IOHANI3MYy B
VYkpaiHi XapakTepu3yeThcs BHECEHHSIM 3M1H 10 KoHcTuTyii Ykpainu, 1o
B Haylll KOHCTUTYIIAHOTO TpaBa YKpaiHU pO3MVISIAAETHCS 5K
pedbopmyBanHs OcHOBHOro 3akoHy JepkaBu. Take pedopMyBaHHS
CIpsIMOBAaHE Ha TOKpAIIEHHS 3MICTy 3aKOHY, Ji¢ OCHOBHA yBara IMOBHWHHA
NPUIUIATUCS HacaMmIlepell 3axucTy TmpaB 1 CcBOOOJ JIIOJUHM Ha
KOHCTUTYI[IHHOMY pIBHI, SIka B CBOIO YEpPry BHU3HAETHCS HANWOLIBIIIOO
COIIIAJILHOIO I[IHHICTIO KOHCTUTYIIHHO-TPABOBOI JEPKABH.
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I[Hapxyus SApociaas BosrogumupoBuy,
MAaricTp MpaBa HaBYAJIbHO-HAYKOBOTO FOPUIH-
yHOTO 1HCTUTYTY [IpuKapnaTchbkoro HaiioHa-
apHOTO yHIBepcutety iM. B. Ctedanuka.
HaykoBuii kepiBHUK: 3aBiayBady Kadeapu
KOHCTUTYIIHHOT0, MI>KHAPOJAHOTO Ta aJMIiHIC-
TPaTUBHOI'O IIpaBa HaBYaJIbHO-HAyKOBOI'O
IOpUIUYHOTO 1HCTUTYTY [Ipukapmarchkoro
HalllOHAIBHOTO yHIBEpcUTeTy 1M. Bacuis
Credannka, IOIEHT, KaHIWAAT FOPUIAYHHAX
HayK

Po3BapoBcbkuii B. 1.

(Yaroslav Parkhuts,

master of law, educational and scientific law
institute, Vasyl Stefanyk Precarpathian
national university.

Scientific adviser: candidate of law, associate
professor, head of the department of
constitutional, international and administrative
law of the educational and scientific law
institute of Vasyl Stefanyk Precarpathian
national university) Volodymyr
Rozvadovskyi)

IIpaBo Ha JIOACHKY IiIHICTH Y CHCTEMI NPAB i CBO0O/ JIIOAMHH i
rpomMmaasiHmHa.
(The right to human dignity in the system of human and civil rights
and freedoms)

OnHUM 13 aKTyaJdIbHUX MUTaHb MPOTSATOM BCHOT'O 1ICHYBAHHS JIIOJICTBA
3QJIMIIAETHCS TUTAHHS TpaB JIIOJAMHM, MOXJIMBICTH IX peaiizaiii Ta
3aXUCTy. YTBEpJUKEHHs, 3a0€3MeuUeHHs, peai3allis TMpaB JIOAUHU €
BKJIMBUM TOKa3HUKOM, 1[0 BKa3y€ Ha JEMOKPATUYHICTh Ta COLIAIBHICTD
JEpKaBH, a TAKOXK Ha Te, 1110 TaKa JIEpHkKaBa € MPaBOBOIO.

["apanTii 1oTpUMaHHA NpaB JIOAUHU Ta iX 3aXUCTY 3aKpIIUICH] SK B
HaIllOHATBHUX, TaK 1 B MDKHAPOAHUX HOpMATHUBHHMX akTax. [lepmr 3a Bce
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e 3arajbHa JeKiapallis TpaB JIIOAUHUA, TpUiHATA ['eHepadbHOIO
Acamb6neero OOH B 1948 portii, MixkHapoAHUI MaKT PO TPOMAISTHCHKI Ta
noiiTiyHi npasa 1966 poky. Y €Bpomni 1ie KoHBeHIlisi mpo 3axuCT IpaB
JIOJMHU Ta OCHOBOMOJIOKHUX CcB0OOOA 1950 poky, [oroBip mpo
€Bponeiicbkuii Coro3.

JIroachKa T1AHICTD K IPOSB BHYTPIITHBOT CYTHOCTI JIFOJAWHU 1 OJIHA 3
OCHOBHUX 1I MOpaJbHUX I[IHHOCTEH € OCHOBOIO MPUPOJHOTO TIpaBa.
CyTHICTB IIOTO TIpaBa KOPIHUTHCS B MPUPO/II JIHOACHKOI ocoductocTi. Jlist
TOro, 1100 3aJIMIIATHCS JIIOJMHOI, 0C00a HE JIMIIEe ITOBUHHA MAaTH IMPaBO
Ha 30epekeHHs caMmoi ce0e, BJIAcHOI T1AHOCTI, a ¥ IIOBaXKaTH TiAHICTh
1HmuMx moaei. e nocsraerbes, 30kpema, yCBIIOMIICHHSIM HE TUTBKH CBO1X
1pas, a il 000B’A3KIB.

[ToHATTS HEB1 €MHOI, BPOJIKEHOI JIOJICBKOI TIJHOCTI € OCHOBHUM
MOHATTSM KOHIICMIII MpaB JIOJUHM, 10 MOXOJWTh 13 €caMoOi CYTHOCTI
mojacta. IlpaBa JIOJUHM HE MOXYTh TapaHTyBaTH CIIPABEJIMBOCTI YU
100p0o0yTy — BOHM 3aXUIIAIOTh B1J] IPUHUKEHHS JIFOACHKOT T'IHOCTI, sIKa
€ TEPIIO I[IHHICTIO, IO JIEKUTh B OCHOB1 KOHIIEMIl IpaB JIFOJIWHM.
Hpyroro (¢yHIaMEHTaJIbHOI I[IHHICTIO KOHIEMHII IpaB JIOAUHHU €
piBHICTb. JlepkaBa HE TOBMHHA 1 HE MOXE KOTOChb BHOKPEMIIIOBATH.
Jlep:kaBHa Bllaja MOKJIMKaHA 3a0€3MeUnTH X04a O MiHIMaJIbHI YMOBH BCIM,
XTO TiepeOyBae Mmij ii FOPUCIUKIIIEI, III00 BOHU MOTJIU KUTH 3 MOUYYTTIM
JIOJICHKOI TITHOCTI. [HIMUMM HIHHOCTSAMH, Ha SIKUX Ma€ TPYHTYBATHUCS
CIIBICHYBaHHA JIIOJIE, € CBO0OOAA, HEIUCKpPUMIHALlIS, TOJICPAHTHICTD,
CIIPaBE/IJIMBICTh, BIAMOBI1AIbHICTb.

TinymadueHHs 3MICTY JIFOJCHKOI T1IHOCTI 1 TpaB JIIOJAWHU 3a3HAJO
BIUIUBY pPI3HUX (PaKTOpiB: MO3UTUBHUX ((Piaocodis, pesiris, po3BUTOK
KyJbTYpH 1 HMBLII3aIl1) Ta HEraTUBHUX (MPUHWXEHHS JIOJAUHU, MAaCOBI
BOMBCTBa JIIO/ICH, TOTaNITapHi, PaCHUCTChKI Ta HAIMCTCHKI 11€0JIOTIi, a
TaKOK 30yJ0BaH1 Ha HUX MOJITUYHI CUCTEMU).

HaifuacTiie npaBo Ha 4€CTh Ta T1AHICTh MOPYIIYETHCS MOMIUPEHHIM
HEJOCTOBIpHOI 1H(opmalii. [Ipy 1UbOMY HEBaXJIMBO, SIKUM CIOCOOOM
3MIMCHIOETHCS  MOWIMPEHHS 1HQopmalii (yCHMM, TIMCbMOBUM, 3a
JOTIOMOTOI0 TBOPIB MHUCTEIITBA, 3a JIONMOMOT'0I0 MIMIKH, KECTIB Ta 1HIITUX

206



yCTaJeHuX M1, Yepe3 3aco0uM MacoBoi iHdopMarlii, 3a J0MOMOTOI0
€JICKTPOHHUX KOMYHIKaIii Tomo). OCHOBHUM € Te, mo0 18 iHdopmMaliis
cTocyBajacs TeBHOI ocoOu, Oyjla BHKJIaJeHa HEJIOCTOBIPHO Ta
nopyiiryBaja 11e mpaso.

Jlo 1HmMX cnoco0iB MOPYIIEHHS MpaBa Ha YE€CTh 1 THICTh HAJIEKATh
TaKl: BUMHEHHS MEBHUX HE3aKOHHUX HACWJILHUILKUX O HajJ 0CO00I0,
HaIPUKJIIAJ, KaTyBaHHS, >KOPCTOKE, HENIOJChKE a00 Take, IO MPUHUKYE
JIOJICBKY T1JIHICTh, MOBOJ)KEHHS Ta IOKapaHHS; MNPUMYCOBI MEIUYHI
JTOCHIIA Ta €KCIIEPUMEHTH TOIIIO.

VY cydacHOMy CBITI BCE 4YacTillleé MPOSIBISETHCS TMOPYIIECHHS TpaB
Cepel ypa3iduBUX TPyH HACENICHHS. 3TiAHO 3 pe3yjbTaTaMU IPOEKTY
REAct saxe mpoBommwioce Mb® «ANBIHC TPOMAICBKOrO 3I0POB’ S,
HailyacTille NOpPYLIyBAJIKMCS TpaBa JIIOAEH, $KI BXKHBAIOTh 1H €KIIIHI
HApKOTHUKH, JTIOJIeH, K1 kuByTh 3 BLJI, mpariiBHukiB cekc-iHayctpii. Came
11, HE3aXUIIEHI KaTeropii HaceJIeHHs, HE OTPUMYIOTh PIBHUM IOCTYI J0
pean3aiiii CBoix IpaB 1 CBOOO/I.

Kpim Toro, 3a pesyiabTaTaMu ONMUTYBaHHS OCHOBHUM TMOPYIICHHSIM
IpaB rpyn pu3uKy B KpaiHax periony (I'pysis, MonnoBa, TampxukucTas i
Kupruscran) € nuckpumiHailisi, HEIPaBOMIpHI [iii, HACWJIBCTBO 3 OOKY
IPaBOOXOPOHHUX OpraHiB (45% KkelciB), BiIMOBA B IOCTYIIl O MEIUYHUX
MOCIIYT, PO3TOJIOIICHHS MEIUYHUX JIaHUX 1 CTUTMa 3 OOKYy IpalliBHUKIB
YCTAHOB OXOPOHU 370poB’s (26%), dhi3uuHe HACUIBCTBO HIOAO KIHOK 3
OOKy SIK cTaTEBHX MapTHEPIB 1 poAuyiB, TaK 1 odinepiB noiii (20%).

[Ile onHi€0 13 KIOYOBOK CKIIAJIOBOIO B SIKIH CIOCTEPIraeThCs
NOPYILICHHSI MpaB JIIOAUHU € 30poriHi KOHGMIKTU. [IuTaHHS MOpyHIeHHS
paB JIOJIMHU B YMOBAxX BOEHHUX KOH(QIIKTIB HAOyJO 1 JUIsl HAIIOT KpaiHU
aKTyaJpHOro 3HaueHHs. BiiickkoBuil koH(pmikT Ha Cxonl YkpaiHu
CIPUYMHUB XBWJIIO 3HAYHUX TIOPYyHIeHb Y cdepl MDKHAPOIHOTO
rymaiTapHoro mpasa. Jlo mpaB, sKI NOPYUIYIOTbCS, CHiJ BIIHECTH:
KOPCTOKE TIOBOJKEHHSI 3 JIIOJIbMH IO MPOSBISIOTHCSA Y HE3aKOHHUX YU
CBaBUIPHUX 3aTpHMaHb, KaTyBaHb, JKOPCTOKOTO HACHJILCTBA Ta TMOTPO3
[0/I0  OCOOMCTOI HENOTOPKAHHOCTI ; CBOOOJA NYMKU Ta BHUPAXKEHHS
MOTJIAMIIB  MOBa HIEThCA MPO 3aXHCT CBOOOJAM IYMKH Ta BHPAKEHHS
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MOTJISIAIB, CBOOOMY 3aco0iB MacoBoi i1H(opmarllii, MUpHUX 310paHb Ta
00’eHaHHSI SIK OOOB’SI3KOBY YMOBY 3a0€3MEYEHHsI BIJKPUTOTO Ta
KOHCTPYKTUBHOTO JIEMOKPAaTUYHOTO W TIpPOMAISIHCHKOTO MPOCTOPY ;
MOPYIIEHHS IpaB JIIOASH Ha JIiHIl 31TKHEHHS, IIUBUIbHI, K1 XUBYTH II0
oOusiBa OOKHU BiJl JIiHIT pO3MEXKYBaHHS, Ta BHYTPIIIHBO MEPEMIIICHI 0cOOH
MOTEPNaTh BiJl BIJCYTHOCTI MOKJIMBOCTI OTPUMATH BIAIIKOJAYBaHHS,
MPUMYCOBOTO BHCEJCHHS Ta BIJCYTHOCTI MEXaHI3My pPEeCTUTYIIi Ta
KOMIIEHCAIIll 3a MOIIKOJKEHE MailHO, MPO0JIeM JIOCTYIYy JI0 COIiaJbHOIO
3a0€3MeUeHHs, COIIAIBHOIO0 3aXHUCTy, MEAWYHHUX 1 OCBITHIX 3aKJajiB ;
MOPYIICHHS TpaB Jtojie y KpuMy 110 mposiBISIOTHCS Y HACUIIBHUIIbKUX
3HUKHEHHS, OOMEKEHHSI OCHOBOTIONIOKHUX CBOOO/I 1 MOCATaHHS Ha TIPaBO
BJIACHOCTI.

Bapto 3a3HaunTy 1110 17151 TOA0JIaHHS TaHUX MOPYIICHb , HEOOX1THO
YXBaJUTU KOMIUIEKCHY JICp’KaBHY MOJIITUKY Ta PO3POOUTH MEXaHI3M JJIsI
3a0€3MeUeHHs TPABOBOT'0 3aXMUCTY, KWW O 3aXUIlaB FPOMAJISIH MIOA0 KU
MOPYIIYIOTHCSI HOPMH MIKHApPOJHOTO Ta HAIIOHAJIBHOI'O 3aKOHO/IaBCTBA B
LJIOMY, B CHCTEMI OCHOBOTIOJIOKHUX IPAB JIFOJUHH 1 TPOMAJISTHUHA.

OTxe, MO)KeMO 3pOOUTH BHCHOBOK, IO 3aXHMCT Ta peasi3alis IpaB
Ha MOBAary Jo JIFOJCHKOI THOCTI MOJISITaE y peanizailli MeXaHi3My 3aXUCTy
npaB rpomajisH. 1100 pi3HOBUIY AaHOTO MPOLECY CIiJ BITHOCUTH
CyJIOBUM MEXaHI13M 3aXHUCTy MpaB Ta CBOOOI JIIOAUHU 1 TPOMAJISTHUHA, SIKUM
nepeaoadeHuit crarti 10 3aranbHoi Aekiaparliii mpaBa JIOIUHU.

HactynHuM eneMeHTOM 3aXKCTy MpaB CiJ] BIAHOCUTU [03aCyA0BUM
MEXaHi3M 3aXUCTy IMpaB Ta CBOOOJ JIIOAWHUA 1 TPOMAJSIHUHA, SIKHI
nepeadoavyae po3riisiJ] 3BEpHEHb TPOMAJISIH B OpraHax Jep»KaBHOI BIaIu Ta
OopraHax MICIIEBOIO CaMOBPSyBaHHS YHUM CaM€ [OCUJIIOE POJib
HAI[IOHAJILHOTO 3aKOHOJAaBCTBA.

B Vkpaini ocobimBe Miclie B CHCTEMI 3aXHCTy IMpaB Ta CBOOOJ
rpoMajsTHUHA BIJBEJCHO 1HCTUTYTYy YMoBHOBaxkeHoro BepxoBHoi Pamau
VYkpainu 3 npaB JI0IMHU KIIOYOBOIO METOIO SIKOTO € 3aXUCT MpaB 1 CBOOO
JIIOJUHHU 1 TPOMaJITHUHA.

Ko’xHa jgroHa MOBHHHA MaTH MOXJIMBICTh BUIBHO 00OpaTH CIOCIO
3aXUCTY CBOIX MopyieHux mpas. [Ipu nboMy BoHa Mae OyTH BIIEBHEHA B

208



TOMYy, IO Jep)KaBa TapaHTyE€ PIBHY MOXKJIUBICT IS OyAb-sSKOTO,
HE3aJICKHO BiJ BIpU, pacH, MICIISl TPOKUBAHHS, BIKY 1 CTaTi, CKOPUCTATUCS
UMM Croco0aMH 3axucTy. B 1HIIOMY BHUIMAAKy MpParHeHHS Cy4acHOI
JepKaBd JO JEMOKpaTii, 3aKOHHOCTI, CBOOOJIM, PIBHOCTI, T'yMaHI3MY,
MPaBOBOi JEp>KaBH, BUPAXKEHE B KOHCTUTYIINHUX HOpMAax 1 MPUHIMIIAX,
3QJIMIINTHCS JIUILE HAMIPAMH .

CnucoKk BUKOPUCTAHUX JIAKepeJt

1.T'pumyk O. B. Jlioaceka ria”icth y mpaBi 1 ¢uitocodcebki
npoosiemu. K.: Atika, 2007. 464 ¢

2. JlxoBanni Iliko [emna Mipangona. [IpomoBa mpo TigHICTB
moaunu // BeeepiT. 2013. Ne 11 — 12. C.38 — 63.

3. Apo3noBcrkmii J. Jliamor. [loBara. ['iiHICTS — KOHIIEMIIIT PO3BUTKY

moactea Ha Il MixxHapogHomy rymanitapaoMy gopymi B baky // BeecBiT.
2013. Ne 1/2. C. 237-242.

209



IlerpoBcbka Ipuna IropiBua,

KaHauaaT  IOpUIUYHUX  HAyK, JOLEHT
KadeIpu KOHCTUTYIIHHOTO, MI>KHAPOIHOTO
Ta aJMIHICTPAaTUBHOTO TIpaBa HaBYaJIbHO-
HayKOBOT'O IOPUIUIHOTO THCTUTYTY
[Tpukapnarcbkoro HaIllOHAJILHOTO
yHiBepcutety M. B. Ctedannka

(Iryna Petrovska,

candidate of law science, associate
professor of the  department  of
constitutional, International and
administrative law of the educational and
scientific law institute, Vasyl Stefanyk
Precarpathian national university)

3arajibHa XapaKkTepUCTHKA NpaBa Ha iIHdopMaLio PO
NITIBHICTH MyO0JIiYHOI aqMiHicTpAaIil.
(General characteristics of the right to information about the
activities of public administration)

3amis peanizailii cBOiX MpaB, CBOOOJ 1 3aKOHHUX IHTEPECIB KOKHA
ocoba mae mnpaBo Ha iH(opmaro. Ile TBepmKeHHs nepegdOavae
MOXJIMBICTb ~ BUIBHOTO  OJIep)KaHHS,  TOIIMPEHHS, BHUKOPHCTaHHS,
30epiranHss ¥ 3axucty iHpopMamii. [lpu mpomy peanizamisa npaBa Ha
iHpopMaIlil0o He Mae MOPYIIyBaTH COIlalibHI, T'POMAJCHKl, MOJITHUYHI,
JyXOBHI, €KOHOMIYHI, €KOJOT14Hl Ta IHII IpaBa 1 CBOOOJM, 3aKOHHI
IHTEpeCH 1HIIMX IPOMAJsH, MpaBa Ta IHTepecH opuanyHux oci6. [IpaBoBa
OCHOBA JaHOTO TBEP/KCHHS BUILIMBAE 3 TMOJ0XeHb KoHCTUTYIIT YKpaiHu
[1] Ta cTaTTi 5 3akony Ykpainu «IIpo indopmariito» [2].

[ndopMmatiiss Tpo AISUIBHICT MYyOJIIYHOT aJMIHICTPAIlli B OCHOBHOMY
NOB’s3aHa 3 PO3YMIHHAM, SIKI CYO’€KTHM BJIacHE € MYOJIYHOIO
aaMIHICTpalielo. B aAMIHICTpaTUBHO-IPABOBIM  HAylll  MyOJIYHY
aJMIHICTpaIlil0 B OCHOBHOMY TMOB’SI3yIOTh 3 BHUKOHABYOIO T1JIKOIO BJIaIH,
MpoTe, Ha HaIly AyMKY, MyOJIYHOIO aJMIHICTpaIli€lo, OyayTh BC1 OpraHu
nyomiyHOT Biagu, A€ € MyOmidHl CaykOOBIl, a came IpeACTaBHUKHU
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OpraHiB Jep>KaBHOI BJaad Ta MICIIEBOTO caMoBpsayBaHHs. [lyOmiune
aAMIHICTpYBaHHS (SIK AISIBHICTH MYOJIIYHOI aJMIHICTpAIlil) MOB’S3YIOTh
TaKoX 1 3 MUTAaHHSIMU OpraHizailii poooTH, BUOOPUOro MPOIECY OpPraHiB
Jep>KaBHOI BJaJy Ta OPraHiB MICIIEBOIO CaMOBPSIAYBaHHsI, MPOILEAYPOIO
HaOyTTs CHeliaJbHUX MPABOBUX CTATYCIB MyOIIYHUX CITYKOOBIIIB.

[IpaBoBOIO OCHOBOIO TIpaBa Ha IHPOPMAII0 TPO TISIBHICTh
nyOsiuHoi anMiHicTpalii € 3akoH Ykpainu «IIpo mopsmok BUCBITICHHS
TSJIBHOCTI  OpraHiB  JIep»KaBHOI BjJaAud Ta OpPraHiB  MICIIEBOIO
caMOBpslyBaHHS B YKpaini 3acobamu macoBoi 1Hdopwmarlii» [3]. Bin
peryyifoe  BIJIHOCMHU  III0JI0 CTBOPEHHS, OJIep)KaHHS, 30uUpaHHS,
BUKOPUCTAHHS, MOMIUPEHHs 1 30epiraHHs 1H(opMalii Npo IisIbHICTH
OpraHiB JE€pKaBHOI BJaAud W OpraHiB MICIEBOTO CaMOBPSIAYBaHHs,
3aJI0BOJIEHHS 1H(QOpPMAIIHHUX TOTPeO TPOMAJSH, IOPUAMNYHUX OCIO MPO
poOOTY IMX OpraHiB.

OtpumyBaTu 1H(pOpMaIlIIO MPO AISIIBHICT MyOJIYHOT aaAMiHICTpaIlli
3acobu wmacoBoi iHpopMmamii  (3MI) MOXyTh Bil 1MX OpraHiB
Oe3nocepelHLO YU yepe3 ix iHdopMalliiiHi ciayxOu abo OyTu 310paHa
npaliBHUKaMH 3aco01B MacoBoi iHdopMmartii [3]. o odimiiiHoi iHdopMmaliis
OpraHiB J€p>KaBHOI BIJIAJIM Ta OPraHiB MICIEBOTO CaMOBPSITYyBaHHS
BIIHOCUTHCA OQIIINHHO 3aJ0KyMEHTOBaHa 1HQopmaIllis, ska CTBOpPEHa B
poIIeC TISUIbHOCTI IIUX OPTaHiB, Ta sIKa JIOBOJUTHCS JI0 BiJIOMa HACEJICHHSI
B TOpsAKy, BcTaHoBlieHOMY Koucturyiieto VYikpainu [1], 3akoHaMu
VYkpainu «IIpo i1Hpopmaniro» [2] Ta «IIpo moctynm g0 myOmiyHOT
iHpopmanii» [4], «IIpo mnoOpsiAOK BHUCBITJIIEHHS [ISIBHOCTI OpraHiB
JepKaBHOI BJIaIU Ta OPraHiB MICIEBOTO CaMOBpPSAJyBaHHA B YKpaiHi
3aco0aMu MacoBoi 1HbopMarti» [3].

Cepen ¢dopm mnomupeHHs iHdopmalli Mpo AiSUIBHICT MyOII4HOI
aaMiHICTpallii, OKpiM 1H(HOpMYyBaHHS HaceleHHs Oe3nocepeHbo ado yepe3
iHdopMmaniiiHy cinyx0y (mpec-ciaykOy / Tmpec-cekperaps), MOXKHa
BUJIUIUTU OQiliitHI APYKOBaHI BUJAHHS OpraHiB MyOJI4YHOI BIagu, €
nyOJIIKYIOTECS HOPMATUBHO-TIPABOB1 aKTH, PINIEHHS IIUX OpraHiB Ta
iHpopmarlrigs, OOOB’SI3KOBICTH  OMYyOJIIKYBaHHS  SKOi  mependadeHa
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3aKOHOJaBCTBOM [3], a Takox 000B’s3kOB1 I[HTepHET-CTOpiHKH (BEO-
CTOPIHKM) OpraHiB BIIAJIH.

JIsTIbHICTD yOJIIYHOT aIMiHICTpallil 3T1JJHO 3aKOHOJIaBCTBA Y KpaiHu
Ma€ BHUCBITJIIOBaTUCh B JPYKOBAaHMX 3aco0ax MmacoBoi iHdopMaiiii,
JEp’KaBHOI, PETIOHATbHOI Ta MICIEBOI cdepu pPO3MOBCIOKEHHS Ha
yMOBax, BU3HAYEHUX B JIOTOBOpPAX MDK LIMMHU OpraHaMH Ta PeAaKiisiMU
3a3HAYEHUX JPYKOBaHUX 3aco0iB  MacoBoi 1HQoOpmaIlli, a TaKoxX
TeJepaloOKOMIIaHIsIMU. A Ha MIXKHAPOJHOMY PIBHI — Yepe3 MIXKHApPOJHI
BUJIAaHHS, MDKHAPO/IH1 TeJIEeKaHaIu MOBJICHHS TOIIO.

[Ilono namanus iH(opmariii po ¢i3uyHy ocoOy Ta ii BUKOPUCTAHHS
opraHamM myOJi4HOI BjIaJy, TO BIANOBIAHO 10 3akoHy Ykpainu «lIpo
iHdopmario» [2], KokHa ocoba Mae MpaBO 3HAWNOMUTHCH 13 310paHOIO
o/10 Hel 1H(OopMalli€l0 B opraHax JIep>KaBHOI BlIaJy, OpraHax MiCIIE€BOTO
CaMOBpsIIyBaHHs, YCTAHOBaxX 1 OpraHi3amisx, SKIO0 11 BIJIOMOCTI HE €
JEP>KaBHOIO a00 1HIIOK 3aXMILEHOK 3aKOHOM TAaEMHUIICIO, a 3arajiom
iH(opmarisa npo GizudHy 0coOy € MepPCOHANTBHUM JaHUMHU (BIIOMOCTI UM
CYKYIHICTh BiOMOCTEH Mpo (i3uyHy ocoOy, siKa 1JeHTH(IKOBAHA YU
MOX€ OyTHM KOHKPETHO 1AeHTHU(dikoBaHa). Takoxk, Ha OCHOB1 PiieHHs
Koncrturymiinoro Cyny VYikpainm Ne 5-3m1/1997, wmoxxkHa 3poOuTu
BHUCHOBOK, IO TUIbKK (13U4YHA 0c00a, SAKOI CTOCY€EThCS KOH(IAEHIIHA
iH(popMalisi, Mae MpPaBo BUIBHO, Ha BJIACHUW PO3CYJl BU3HAYATH MOPSAOK
O3HAWOMJIEHHA 3 HEK IHMMX Oci0, JAEep)KaBU Ta OPraHiB MICLEBOTrO
CaMOBpSIIYBaHHSI, @ TaK0X MPaBO Ha 30€peXEeHHA 1i y TAEMHHUIIL, a caM
nepenik KoH(p1AeHIIMHOT 1HpopMallli Mpo 0co0y HE € BUYEPIHUM, Ta 1
MPUHAJICKHICTh Takoi 1H(opMallii 10 KOH(IICHI[IHHOI BCTAHOBIIOETHCS B
KOKHOMY KOHKPETHOMY BHUIIAAKY [6].

[TyOniuHnil XxapakTep IIsNIBHOCTI Cy0’ €KTIB BIaJHUX MOBHOBAXKEHbD,
TaK iX MOCcagoBUX 0ci0 (MyOaIyHUX CITYy>KOOBIIIB) BUMAarae ONpUIIIOTHEHHS
neBHoi 1HGopmalii amas GopMyBaHHSI FPOMAJCHKOI TyMKH MPO JOBIpY 10
BIAaM 1 MIATPUMKY ii aBTOpUTETy B cycnuibcTBl [6]. Illomo muTanHs
NOIIMPEHHS 1HQOpMaIlli PO CIMEWHE XKUTTS 0COOM, sika 3aiiMae mocamy,
MOB’si3aHy 31 3J1MCHEHHAM (YHKINA JepkaBu a00 OpraHiB MiCIIEBOTO
camoBpsinyBanHs, Koncruryuiinuii Cya VYkpaiHu BpaxoBye, M0 1
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iH(opmarris 3a3BUUail CTOCYEThCS HE JIMIIE Takoi ocoOM, a W 1HIIKUX OcCi0,
30KpeMa 4JjieHiB ii ciM’i, skuM KoHCTuTyIisg YKpaiHu rapaHTye mpaBo Ha
HEBTPYYaHHS B 1X o0cCOOMCTE€ Ta CIMEHHE JKHUTTS, KpiM BHIIAJIKIB,
BU3HAYCHUX 3aKOHOM. 3BIJICM BUCHOBOK — IMOUIMPEHHS JTAHUX PO TaKUX
(G13UYHUX OCI0 — WIEHIB CIM i, III0 MOXYTh CTaTH BIJOMUMHU y pe3yJIbTaTi
NoIMpeHHs 1HGopMaIlli mpo caMmy TMOCaaoBy 0coOy, KpiM BHUIAJKIB,
BU3HAYCHUX  3aKOHOM, MOXE€ MPHU3BECTH JI0 MNOPYUIEHHA  IX
KOHCTUTYIIMHUX TpaB, 3alIKOJAWTH TIAHOCTI, AUIOBIA pemyTalii, 4ecTi
TOIIO. 3aCTEPEKEHHSI 110JI0 HEIOMYIICHHS MOPYIICHHS KOHCTUTYLIHHUX
npaB wieHiB ciMell mnocagoBux oci0 Koncrutyuiiinuii Cyn VYkpainu
BUcIOoBUB y PimenHi Big 6 sxoBTHs 2010 poky Ne 21-pn/2010 [7].

[TonoxxeHHsa yactuHu Apyroi crarti 32 OCHOBHOrO 3aKOHY YKpaiHu
[1] mnepenbadaroTh BHUYEPNHI IIJICTABH MOXJIMBOTO IPABOMIPHOTO
BTpYyYaHHS B OCOOUCTE Ta CIMEHHE KUTTS 0COOU (B TOMY YMCIHI U TI€l, sika
3aiiMae mocajy, MoB’si3aHy 3 QyHKIIISIMU JIep>KaBu a00 OpPraHiB MiCIIEBOTO
CaMOBDsIIYBaHHsI, Ta WwieHIB i1 ciM’i). Takumu miacTaBaMu €: 3rojila 0coou
Ha 30epiraHHs, 30MpaHHs, BUKOPUCTAHHS 1 MOIIMPEHHS KOH)IACHIIMHOI
1H(opMmaIlli npo Hel, a TAKOXK, Y pasl BIAICYTHOCTI TaKO1 3rOJU, SIK BUHSITOK,
- B 1HTEpecax HaI[lOHAJbHOI O€3MeKH, E€KOHOMIYHOTO a00po0yTy Ta
3aXHMCTy NpaB JIOIUHMU [6].

Ha ocnoBi nonoxens Konctutymii [1], B Ykpaini 3a0opoHeHa
neH3ypa (yactuna tpets crarti 15 Koncturyuii Ykpainn). I1ig nensyporo
CHiJ PO3YMITH KOHTPOJIb 3 CTOPOHM MyOJIIYHOI aJMiHICTpalii 3a 3MICTOM
Ta PO3IMOBCIOKEHHSIM 1H(QOpMALllT 3 METOI 3axXUCTy 1HQOpMAaIIiHOTO
IpPOCTOPY, TOOTO MPsIMI YU OMOCEPEKOBAHI il JepKaBH, CIPSIMOBaHI Ha
oOMmexeHHs abo 3a00poHY MOIIMPEHHS 1HQOpMaIllii, Ky BOHA BBaXXae
IIK1IJTMBOIO, HE MOTPIOHOIO ISl CyCHiIbcTBa (ab3aly TpeTi mamyHkTy 2.1
NYHKTY 2 MOTUBYBaJIbHOT YacTUHU Pimennst Ne 2-pn/2012) [8].

Takum ynHOM, TIpaBO 0COOM HA AOCTYM A0 1H(OpMaIlii, rapaHTOBAaHE
crarrero 34 KoHcTutTyuii YKpaiHu, He € a0COTIOTHUM 1 MOXKe MIJJIAraTu
obmexeHHsIM. Taki 0OMeXeHHsI MaloTh OyTH BUHSITKAMHU, SIKi Tepei0aydeHi
3aKOHOM, IIepeciIiyBaTH OJHY a0o0 JeKlJbKa 3aKOHHMX Iijeld 1 OyTu
HEOOX1THUMH y JIEMOKPATUYHOMY CYCIUIBCTBI. Y pa3l 0OMEXEeHHs MpaBa
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Ha J0CTyN 10 iHdopMaIlii 3aK0OHO1aBellh 30008’ I3aHUM 3aITPOBAIUTH TaKe
MPABOBE PETYJIIOBAHHS, SIKE JaCTh MOJKJIMUBICTh ONTUMAJIbHO JOCSIITH
JIETITUMHOT METH 3 MIHIMQJIbHUM BTPYYaHHSIM Yy peaji3allilo BKa3aHOTo
mpaBa 1 HE MOPYIIyBaTH CYTHICHOIO 3MICTy Takoro mpaBa (a0zarm 8
MIAMYHKTY 2.2 . 2 MOTUBYBajJbHOT yacTuHU PimenHs KoHcTuTyiiitHoro
Cyny Yxkpainu Ne 1-p(1)/2020) [9].

Orxe, mnpaBo Ha I1HOpMALID TPO MAISUIBHICTE MyOJIYHOI
aAMIHICTpallii JJi1 HaceJICHHS TIOB’si3aHe 3 OOOB’SI3KOM IYyOJIIYHUX
CIy>X00BIIiB 1HGOPMYBAaTH MPO CBOK JISUIBHICTh, HaJarud OIIiiHYy
iHpopmarlliro  BIAMNOBIAHO JO 3aKoHojaBcTBa. Ilpu 1HpopmyBaHHI
HACEJICHHSI MPO [ISUIbHICTh MYyOJIYHOI BJIaJid MNOTPIOHO BpaxOBYBaTH
0CcO0IMBOCTI TOMMpPeHHs 1H(OopMalii nmpo ¢Gi3UYHY 0c0o0y — MyOaIYHOTO
CIy>XOOBIIS, IO TIOB’si3aHI 3 11 JISUIBHICTIO Ta 3aXWCTOM Ta€MHHUII
OCOOMCTOTO KUTTS WieHIB 1i ciM’i — 1iHdopmalis n0po HUX €
MIePCOHAILHUMHU JIAaHUMH 1 BIAHOCUTHCA 10 KOH(DIAEHIIHHOI, TOOTO HE €
My 0JIIYHOIO.
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KoncTuryuiiina ckapra sik 3aci0 peaJizauii Mi2KHAPOJIHHMX MAKTIB
1966 p. y npaBoBiii cucTeMi YKpaiHu.
(Constitutional complaint as a means of implementing the
international pacts of 1966 in the legal system of Ukraine)

In accordance with article 3, paragraph 3, of the International
Covenant on Civil and Political Rights of 16 December 1966, each State
party to the Covenant undertakes:

1) To ensure that every person whose rights and freedoms as set forth
in the present Covenant have been violated shall be provided with an
effective remedy, even if such violation has been committed by persons
acting in an official capacity;

2) ensure that the right to legal protection for any person in need of
such protection is established by the competent judicial, administrative or
legislative authorities or any other competent body provided for by the
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legal system of the state, and develop the possibilities of judicial
protection;

3) ensure that the competent authorities apply remedies when they
are provided [1].

The institution of a constitutional complaint was introduced in
Ukraine within the framework of constitutional justice to implement this
provision. That is why, according to Article 55 of the Law, a constitutional
complaint is a written request to the Court to review the compliance of the
Constitution of Ukraine (constitutionality) with the law of Ukraine (its
individual provisions) used in the final court decision on the subject of the
constitutional complaint [2].

The constitutional complaint shall state:

1) surname, name, patronymic (if any) of a citizen of Ukraine,
foreigner or stateless person, address of registered residence of a person
(for foreigner or stateless person - place of residence) or full name and
location of legal entity persons, as well as the number of the means of
communication, e-mail address, if any;

2) information on the authorized person acting on behalf of the
subject of the right to a constitutional complaint;

3) a summary of the final court decision in which the relevant
provisions of the law of Ukraine were applied,;

4) a description of the course of consideration of the relevant case in
the courts;

5) specific provisions of the law of Ukraine to be checked for
compliance with the Constitution of Ukraine, and specific provisions of
the Constitution of Ukraine for compliance with which the law of Ukraine
IS to be checked,;

6) substantiation of allegations concerning the unconstitutionality of
the law of Ukraine (its separate provisions) indicating which of the human
rights guaranteed by the Constitution of Ukraine, in the opinion of the
subject of the right to constitutional complaint, has been violated as a
result of law;
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7) information on the documents and materials referred to by the
subject of the right to a constitutional complaint, with the provision of
copies of these documents and materials;

8) list of documents and materials attached [2].

A copy of the final court decision in the case of the subject of the
right to a constitutional complaint must be certified in the prescribed
manner by the court that passed it. | would like to draw attention to the fact
that according to Article 77 of the Law a complaint is considered
admissible if no more than three months have elapsed from the date of
entry into force of the final court decision applying the law of Ukraine (its
separate provisions) [2].

According to Article 56 of the Law, the subject of the right to a
constitutional complaint is a person who considers that the law of Ukraine
(its separate provisions) applied in the final court decision in her case
contradicts the Constitution of Ukraine [2].

According to Article 74 of the Law “On the Constitutional Court of
Ukraine”, a constitutional complaint is submitted to the Court in the state
language. Constitutional complaints are sent to the Constitutional Court by
mail or sent directly to the Registry of the Court (hereinafter - the
Registry) without collection of state duty [2].

Due to the fact that a significant number of petitions are submitted to
the Constitutional Court of Ukraine (as well as to the constitutional courts
of other countries) in violation of the Law, the Law and the Rules of
Procedure of the Constitutional Court provide for their preliminary
processing by the relevant Secretariat. Thus, Article 57 of the Law
stipulates that preliminary examination of appeals to the Court is carried
out by the Registry. If the constitutional complaint does not meet the
requirements of the Law, the head of the Secretariat returns it to the
subject of the constitutional complaint. The return of a constitutional
complaint does not preclude re-appeal to the Court in compliance with the
requirements of this Law [3].

One of the oldest histories of formation and development has the
Austrian model of constitutional complaint, which covers the right of
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individuals to appeal to the constitutional court all kinds of legal acts,
actions or inaction of public authorities that violate their constitutional
rights. T. A. Nikolaeva points out that such a complaint in the science of
constitutional law is traditionally referred to as "constitutional™ (although
this definition is correct for any model of complaint to the constitutional
court). It has the features of both abstract and concrete complaint in their
classical (historical) sense, has a mixed nature. A feature of the Austrian
model of constitutional complaint, which distinguishes it from other
models of full individual complaint, including constitutional complaint in
Germany, is the individual's ability to apply to the Austrian Constitutional
Court not only on constitutionality but also legality of acts violating
administrative rights. guaranteed by constitutional law. Thus, in
accordance with Part 1 of Art. 139 and Part 1 of Art. 140 of the Austrian
Federal Constitutional Law (“Federal Constitution™), which entered into
force on November 10, 1920 and is still in force with the following
changes and additions3, the Austrian Constitutional Court hears cases of
"illegality of decisions™ and "unconstitutionality of laws™ at the request of
which claims that because of this illegality or unconstitutionality her rights
are directly violated [3; p. 30-31].

An important feature of the Austrian model of constitutional
complaint is its basis, which is formulated in the Federal Constitution and
the Constitutional Court Act as a violation of "rights guaranteed by
constitutional law" (Article 144 FCC, paragraph "K" of the Constitutional
Court Act). Unlike most European countries, Austrian constitutional
legislation does not specify the requirement to violate precisely those
rights and freedoms provided by the Federal Constitution as a precondition
for filing a constitutional complaint, nor does it specify a closed list. This
Is probably due to the fact that the Austrian FCC does not contain a
separate section specifically devoted to human rights and freedoms. The
latter are set out in separate laws, the key of which are: "The Basic Law of
the State” On General Rights of Citizens of Kingdoms and Lands
Presented in the Imperial Council "of December 21, 1867, which operates
In part not contrary to the Federal Constitution, Law" On the Protection of
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the Right to Housing “of October 27, 1862, as well as the Federal
Constitutional Law* On the Protection of Personal Freedom ”of November
29, 1988 [4, p. 132].
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Oco0amBoCTI peaJtizanii NPpaB HAIOHAJILHUX MEHIIUH B YKpaiHi.
(Peculiarities of realization of the rights of national minorities in
Ukraine)

Ha panwmii gac OimBIIICTE KpaiH CBITY € OaraTOHAIIOHAILHUMH 3a
CBOIM CKJIaJIOM, Ha IXHIX TEPUTOPISAX ICHYIOTH PI3HI €THIYHI, PENITiiHI Ta
MOBHI MEHIIIMHU TIOPSJ 13 TUTYJIBHOIO HAIlI€l0, a 11e BUMAarae Bij JepKaB
TaKOTO TUITy HAJIEKHOTO MPABOBOTO 3a0€3MEeUeHHS MpaB JaHUX CHIJIBHOT.
Takuit rymMaHHuUW MiAXiJ TOBWUHEH 3a0e3leuyBaTH  I[MBLII30BaHE
CIIBICHYBaHHS 1 PO3BUTOK MEHIIMH MOPSAI 13 OUIBIIICTIO HACEICHHS
KpalHU Ta YyCyBaTU OyIb-sIKI 3arpo3W WIOJI0 BTPaTH TEPUTOPIATBHOI
[UJTICHOCTI Ta HALIIOHAJILHOTO CYBEPEHITETY JEPHKABH.

3axuCT MpaB MEHIIMH Ma€ AaBHIO icTOpito. [IpoTe TUTbKK HAPUKIHIT
XIX Ta moyatky XX CTOJITh JIFOJCTBO MPHUHIILIO 10 YCBIAOMJIEHHS TOTO,
10 y PI3HUX JIepKaBaxX MPOKUBAE JOCUTh BEJIMKA KUIBKICTh TPy JIIOJACH,
Kl MalOTh CBOi MOBHI, PENiriiiHi Ta €THI4YHI 0CcOONMBOCTI. Taki JOau 1
NOTPEOYIOTh OCOOJIMBOIO 3aXUCTy CBOiX mpaB. llepinor MIKHAPOIHOIO
OpraHizaifi€ro, sika cTaja Ha 3aXWUCT MpaB TakuxXx MeHIIWH, Oyna Jlira
Hamit. Came 1 opradizaimis iHilitoBaja HNPUHHATTS MiXKHApOIHO-
IpaBOBUX aKTiB, IO CTOCYIOThCS JaHoro mnuTaHHsA. Cepen Takux
TOKYMEHTIB 1 Oy « MDKHApOIHHUI MaKT PO TPOMAISHCHKI Ta MOJITHYHI
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npaBay, «KOHBEHIIIS Mo JIKBIAAII0 BCiX (OPM pacoBOi AUCKPUMIHAIIDY,
«KoHBeHI111s Tpo npaBa JUTUHU TOIIIO.

BapTo migkpecnuTH, IO IOHSTTS «HAIllOHAJIbHI MEHIIUHU» Ha
MDKHApOJIHOMY PiBHI JIOCIIJIKYETHCSI BXKE NYyKe OaraTto pokiB, aje Ie u
70Cc1 HE pPO3poOJIEHO €IUHOrO0 HOro poO3yMiHHA, XO4ya JaHE TMOHSITTS
3rayeThCcsi B 0araTbox MIKHAPOJAHO-TIPABOBUX JOKYMEHTaX MPO 3aXHUCT
MpaB HaIllOHAJBHUX MEHIIMH Ta Yy BITYM3HSHUX HOPMATHUBHO-TIPABOBUX
JOKyMEHTaX. 30KpeMa, BOHO 3a3Ha4€HO B CT. 27 MiXHApOJHOTO MaKTy
PO TPOMAJISTHCHKI 1 MOJIITUYHI MpaBa |8, ¢.65].

Cni 3a3Ha4WTH, IO B MIXKHAPOJHOMY IIpaBi TEPMiH «MEHIIIMHA»
BUKOPUCTOBYETHCS JJIsl MO3HAYEHHS IpyH OCI0, AKI BIJIPI3HAIOTHCS Bij
IHIIIOTO HACEJICHHS JepKaBU 3a TaKUMH O3HAaKaMHu SIK: paca, E€THIYHE
MOXOJ/KEHHSI (HALIOHAIBHICTB), PENiris, KyJabTypa, MoBa. Sk 3a3Hayae
B.B.Muriuk, ajis mpaBOBOrO PEryJIOBaHHS 1 3aXHCTy MpaB TaKUX OCI0
BUKOPUCTOBYIOTHCS PI3HI TEPMIHHM, a caMme: «HAIllOHAJbHI», «PacoBi»,
«CTHIYHI», «MOBHI»,  «KYJbTYPHI», «pEJIriHI» Ta  IPOCTO
«veHmuHN»[4, ¢.155]. IIpote kaTeropii «HalllOHaJbHA MEHIIMHA» Ta
«eTHIYHA  MEHIIMHA» Y  HAyKOBUX  IOPUJIWYHUX  JDKepesax
BUKOPUCTOBYIOTHCS SIK CAHOHIMIYHI.

Y KOHCTUTYIIHHOMY 3aKOHOJABCTBI 3apyODKHMX KpaiH MOKHA
CIOCTEPIraTH  BHUKOPHUCTaHHS  PI3HOI  TEPMIHOJIOTII:  «HAIlOHAJIbHA
MEHIIINHAY, «ETHIYHA MEHIINHA», «HAIllOHAJbHA a00 €THIYHA MEHIINHAY,
«ETHIYHA CHUIBHOTA», «KYJIbTYpPHA MEHILIHUHA», «KYJIbTYpHA CIIHHOTAY,
«MOBHAa MEHIIMHA», «MOBHa rpymna» touo. Y Konctutyiii Ykpainu
BUKOPHUCTOBYETHCS 3/I€OUIBIIIOTO KaTETOpisl «HAI[IOHATbHA MEHIITUHA.

TepMmiH «HalllOHAJIbHA MEHIIMHAY» PO3TJIAIal0Th Y KOHTEKCTI HAIIOl
JepKaBU SIK TIPABOBY KaTeropito. Y IOPUANYHINA HayIll Ha ChOTOJIHI ICHYE
Oarato pi3HUX BHU3HAYEHb JTAHOTO MOHATTS. JoChimKyroun 1aHe MUTaHHS,
CJiJ 3YNUHUTHUCS Ha PO3YMIHHI TEPMIHIB «ETHIYHA MEHIIHUHA» abo X
«HaIllOHAJbHA MEHIIMHAY. Y IOPUAWYHIN EHIUMKIONE 1l 3a3Ha4yeHo, IO
HalllOHAJIbHI MEHIIMHU — I[€ TPynu TpoMaAsiH YKpaiHd, SIKI HE €
YKpaiHI[IMM 32 HAI[IOHAJIBHICTIO, BUSBISIOTH MOYYTTS HAI[IOHAJIBHOTO
CaMOYCBIIOMJICHHS Ta CHOUIBHOCTI MK coboro [11, c.101]. Tak,
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O. AHTOHIOK BBa)Kae, IO «ETHIYHA MEHIITMHA» 11€ CaMOYCBITOMITIOBaIbHA
rpyna TpoMajsH JepXkKaBH, sIKa € KUIbKICHO MeHmow. Ll rpymi
MpUTAaMaHHI CIUIBHICTh TOXOMKCHHS ¥ eTHOKYJbTYpPHI pHUCH, SKi
PI3HATHCS B JOMIHYIOUYOi €THIYHOI CIUJILHOTH, HETMIAaHIBHE CTAHOBHUILEC Y
CYCHUIBbCTBI, KOJICKTUBHA BOJIS IO BUYKUBAHHS Ta MIPArHEHHS JI0 PIBHOCTI 3
OutemmicTIO HaceneHHs Aepkasu [1, ¢.49]. H. lllunka 3a3nadae, mo mia
KAaTeTOpi€l0 «HAI[lOHAJhbHA MEHIIWHA» B YKpaiHi HOTPiOHO pPO3YMITH
CIUJIBHOTY TPOMaJIIH YKpaiHH, Kl ICTOPUYHO OCUIM Ha TEPUTOPIi KpaiHU
Ta YUCEIBHICTh SKUX CTAaHOBHUTH MEHIIE IMOJOBHHU HACEJICHHsS YKpaiHW,
BOHU €THIYHO CaMOiICHTU(PIKYIOTbCS BiJ OUIBIIOCTI HACEJIEHHS Ta
BIIPI3HAIOTHCS BIJI IHIIUX TPOMAJsSH CBOIM E€THIYHHUM IOXOJIKCHHSM,
30epiraroTh Ta 0aXKatoTh PO3BUBATH CBOIO CAMOOYTHICTh 1 KYJIBTYPY, MOBY
1 pemirito [10, ¢.93]. OTox, po3risgardu pi3HI BU3HAYECHHS MOHATTS
HaI[lOHAJIbHOT MEHIIMHU, MOKHA BHUIUINTH iX CIIUIbHI PUCH: II€ IEBHI
€THIYHI TpynW; TPOKUBAIOTH HA TEPUTOpIi TIEBHOI JepKaBU; €
rpoMajsiHaMH 11i€1 Aep>KaBU; CaMO1IeHTU(DIKYIOTh ce0e sIK MpeCTaBHUKU
1HIII01 HaIli ToIIo [6, C.56].

Y mpakTuili BITYM3HSHOTO 3aKOHOJABCTBA BIIEpIE IOHATTS
«HallOHAJIbHA MEHIIIUHAY) OyJI0 BUKOpUCTAHO B 3akoH1 «IIpo HallioHanbHi
MEHIIMHA B YKpaiH». Tak, y cr. 3 1uporo 3aKOHYy BHM3HA4Y€HO, IO
HalllOHAJIbHA MEHIIUHA 1€ «rpymna TpoMaJsH YKpaiHH, sKa HE €
YKpaiHISIMH 32 HaIllOHAJBHICTIO, BHSBISIOTH IOYYTTS HaIllOHAJILHOI
camoigeHTHdIKaIli Ta €THOCTI MiXK co0or0» [7].

Jlo HalO1IBIIMX HAIIOHAJTBHUX MEHIIUH Y KpaiHU 3a CTAaTUCTUYHUMU
JAHUMU HaJIeXaTh POCISIHU, OLJIOPYCH, KPUMCBKI TaTapu, yroplii, pyMyHH,
MOJISIKY, €BPEl, BIPMEHU Ta 1HIIII.

[IpaBa HamiOHaTBHUX MEHIIMH copMyiaboBaHi y cT. 27
MiXHapoAHOTO MaKTy MPO T'POMAISHCHKI Ta MOMITUYHI TipaBa. Lls craTTs
BU3HAYae€, 110 «y TUX KpaiHax, Je ICHYIOTb €THIYHi, PEJiriiiHi Ta MOBHI
MEHIIIMHM, Ooco0aMm, sSKI HajeXaThb J0 I[UX MEHIIWH, HE MOXe OyTHu
BIJIMOBJIEHO Yy MpaBl pa3oM 3 IHIIMMU YICHAMU TI€I cCaMoOi TPyINH
KOPUCTYBATUCSI CBOEIO KYJIbTYpOIO, CIIOBIyBaTH CBOIO pENiril0 Ta
BUKOHYBATH 11 00psIIH, a TAKOK KOPUCTYBATUCS P1IHOIO MOBOIOY [5].
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ETHiyni MeHmmHUM B VYKpaiHi MarOTh SK 3arajlbHUM, Tak 1
CrieliaJibHUA TMPaBOBUM CTATyC, TOOTO MPEACTABHUKM MEHIIWH MalOTh
3araJibHOBM3HAHI MpaBa JIOJUHM Ta ¥ cHeliajbHl TpaBa, sIKi
B1J100paxar0Th 0COOJUBOCTI MPABOBOr0 CTaTyCy MEHIIWH Yy jAepxkani. [o
CHeliaJbHUX TPaB MEHIIWH MOXKHA BIJIHECTH Taki: MpaBO Ha (i3UYHE
ICHyBaHHs Ta TpaBO Ha TMOBary KyJbTypHOi CaMOOYTHOCTI MEHIIIMH;
3a00poHa JUCKpUMIHAII OCI0, IO HajeXaTh J0 MEHIIWH, IMpPaBO Ha
BUIbHE 30€pEeXKEHHS Ta PO3BUTOK KyJbTypHOi camoOyTHOCTi. Came
OCTaHHE MPABO BKJIIOYAE CBOOOJY KOPUCTYBAaHHS MOBOIO MEHIIIWH; MPABO
HaBYaTH JITEH, AKI HaJeXaTh O MEHIIWH, iX PIAHOI0 MOBOIO; MPABO
MEHIIIMH CTBOPIOBAaTH HaBYaIbHI 3aKJIaJIM 3a BJIACHI KOIITH; MPaBO MaTH
iM's MOBOIO Ti€i MEHIIIMHU, 3 SIKOIO TPOMAISIHUH ce0e 1MeHTH(IKYE; MPaBo
CTBOPIOBATH PEIIIriifHI 3aKJIa/ik; TPABO CTBOPIOBATU HEOOXIJIHI TPOMAJICHKI
doHAM Ta TrpoMaJChKI oOpraHizaili, BKJIIOYAalOYW MPaBO Ha KYJIbTYpHY
aBTOHOMIIO TomIO [3, ¢.98].

VYkpaiHa nokiafae BEJIMKI 3yCUJUIS IIOJ0 3aXHUCTy MpaB 1 CIIPUSHHS
BCEOIYHOMY PO3BUTKOBI HAIIMEHIIIHMH, IO MPOKUBAIOTH Ha 1 TEPUTOPII.
Peanizaiiss mOMITUYHUX, COIIAIBHUX, €KOHOMIYHUX IIpaB HaIIMEHIIIWH
YKpaiHu 3O1IMCHIOETBCS Ha 3arajbHOAEPKaBHOMY, PEriOHaJIbHOMY Ta
TEPUTOpIAIbHOMY piBHAX. ['pomansau VYkpaiHu, sKI HalekaTb J10
HaI[lOHAJBbHUX MEHIIWH, MOXYTh BUIBHO oOupaTh (popmMu 3A1HCHEHHS
mpaB, 110 HAJAIOTHCS IM YMHHUM 3aKOHOJABCTBOM, 1 pealli3yBaTH ix abo
ocoOucTo, abo K uepe3 BIAMOBIIHI JIEP)KABHI OpPraHd Ta TPOMAJCHKI
Oprai3zaiiii HalllOHAJIbHO-KYJIbTYPHOT'O CHPsIMyBaHH [9].

[IpoTe, ciing MIIAKPECIUTH, IO HA CHOTOJHI B YKpaiHi MOTPIOHO
MIJBUIIYBAaTA yBary 3 OOKy SIK LEHTPAJIbHUX, TaK 1 MICIIEBUX OpraHiB
BIaad 70 MpoOjieM 3axuCTy TIpaB HAIllOHAJbHUX MEHIIUH, 1100
MONEPEIUTH TMPOTUCTOSHHS B CYCHIJIBCTBI HA  C€THOMOJITHUYHOMY,
peiriiHOMY pIBHI Ta HEJOMYCTUTU 3arOCTPEHHS MIKETHIYHUX BIJIHOCHH.
[leBH1 opraHu, siki MarOTh ITOBHOBaXEHHS B JaHlid cdepi, MOBUHHI
31MICHIOBATH MOHITOPUHI 32 JOTPUMAHHSIM IpaB HAIIMEHIIWH B YKpaiHi,
BKMBAaTH  BIAMOBIIHMX 3axoAiB Juisi  (OpMyBaHHA y TpPOMaJIsIH
TOJICPAHTHOTO  CTaBJICHHA JO Takux Trpyn. Takox Ha piBHI
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aMIHICTPATUBHO-TEPUTOPIATBHUX OJWHUIIL JePKABU HEOOX1THO BXXKUBATH
JI€B1 3aXO0JIM i1 PO3BUTKY MEHIIIMH, a caMe: CTBOPIOBAaTU iH(opmaIlliiini
0a3u JaHUX TPO HAI[lOHAJIbHI MEHIIMHU PETIOHY; 3alydaTH iXHiX
MPEJICTAaBHUKIB Y TPOMAJICHKO-TIOJIITUYHE >KUTTSA PETIOHY; Y MICHEBUX
OropkeTax mepeadadyatv KOWTH Ha (PiHAHCYBaHHS KYJbTYPHO-OCBITHIX
noTpe® HaIMEHIIWH; 3a0e3medyyBaTH PO3BUTOK  3ac00iB  MacoBOi
iHpopmarli  TpOMaACBKMX  OpraHizaliii  HallOHAIBPHUX  MCHIIUH,
MIITPUMYBATH 1X Yy TPOBEJACHHI KYJIbTYPHO-MPOCBITHUIILKUX 3aXOJIiB
tomo [2, c.112-113].

I'pomansan Ykpainm, sSki HajaekaThb 10 HaIllOHAJLHUX MEHIIHH,
MalTh TMPaBO Yy 3aKOHHOMY TIOPSAKY BUIBHO BCTAHOBIIOBATH 1
MIATPUMYBaTH 3B S3KHM 3 0co0aMH CBO€i HAIIOHAIBHOCTI Ta iX
IPOMAJICBKUMU 00’ €THAHHIMU 32 MEKaMH Y KpaiHu, OJIEPKYBaTH BiJl HUX
JOTIOMOTY JIJ1s1 3aJ0BOJICHHSI MOBHUX, KYJIbTYPHUX MOTPEO, OpaTu y4acThb y
TSITBHOCT1 MDKHAPOJIHUX HEYPSIOBUX OpraHi3alliil.

Otxe, MiACYMOBYIOYM BHKJIAJICHE, BapTO 3a3HAYUTH, 10 Hala
JepKaBa 3aKpIILIIOE 1 TApAHTY€ OCHOBHI MpaBa HAallIOHAIBHUX MEHIIUH Y
YUHHOMY 3aKOHOJABCTBI, @ TAKOX IMIUIEMEHTY€ MIKHApPOIHI CTaHAApPTH
110/10 3aXUCTY ixHIX MpaB. [Ipote, y naHiii cdepi € ne1io nporajiviu, AesKi
HOPMHU BITYH3HSHOTO 3aKOHOJIABCTBA BCE JK TaKW M€ 3aJUIIAITHCS
JEKJIApaTUBHUMHU 1 HE Tiepen0dadaroTh CTBOPEHHS JIEBUX MEXaHI3MIB
3a0€3MeUYeHHsT OKPEeMUX ITpaB HAIllOHAJBHUX MEHIIHH.
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Cropak Ipuna PomaniBHa,

CTYACHTKA HaB4YaJIbHO-HAYKOBOI'O
IOpUIMYHOTO 1HCTUTYTY [IpukapmaTchbkoro
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Scientific adviser: professor, doctor of law
Vitalii Knysh)

Mi:kHapoaHi iHCTUTYIII Y c(pepi BUKOHAHHSA MIsKHAPOJIHMX MAKTIB
1966 poky.
(International institutions in the sphere of implementation of
international pacts of 1966)

The main legal basis for the work of the UN Human Rights
Committee is the International Covenant on Civil and Political Rights of
December 16, 1966.

The International Covenant on Civil and Political Rights is a pact of
the United Nations, based on the Universal Declaration of Human Rights.

Adopted December 16, 1966, entered into force March 23, 1976. The
Covenant is an international treaty and is binding on 167 member states as
of April 2010. In addition to the member states, the pact has been signed
by 7 other countries

The Universal Declaration of Human Rights for the first time
established a list of political, socio-economic and cultural human rights.
As this document took the form of a UN General Assembly resolution, it
was of a recommendatory nature and could not be recognized as legally
binding. That is why the General Assembly has instructed both the Human
Rights Commission, through the Economic and Social Council, to develop
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a single human rights pact covering a wide range of fundamental rights
and freedoms.

On the basis of the Universal Declaration of Human Rights, the UN
Commission on Human Rights developed the legally binding instruments
proposed for adoption in 1966 — the International Covenant on Civil and
Political Rights and the International Covenant on Economic, Social and
Cultural Rights, which fully defined and human rights. Both documents
entered into force in 1976 after ratification, as agreed, by 35 countries. The
content of the covenants has enshrined different levels of binding nature of
their provisions for member states.

The first recommendation for Ukraine from the UN Human Rights
Committee was to raise awareness of law enforcement, judges and society
as a whole about the provisions of the Covenant — to take greater account
of these provisions in the police and courts. UHHRU experts pointed out
that the study of the Covenant is still not part of the training program for
police officers and judges, like other international legal acts.

The next recommendation of the UN Human Rights Committee is to
create additional grounds for reviewing the decisions of the Supreme Court
of Ukraine. In 2015, a relevant bill was registered, which proposed to
recognize legally binding not only the decisions of international judicial
institutions, but also international organizations. However, the bill was
sent for revision, with the justification that the acts of international
organizations are of a framework recommendatory nature.

According to human rights activists, the Committee's
recommendation on the need to increase funding and human resources of
the Supreme Council Commissioner for Human Rights has not been
implemented; there is a weakening of this institution.

There are good reasons to doubt the legitimacy of the election of the
Ombudsman, for various reasons. The rights of persons guaranteed by the
present Covenant include:

1) The right to an effective remedy in the event of a violation of
rights, even if the violation was committed by persons acting as officials
(Article 2).
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2) Equal rights for men and women to enjoy all civil and political
rights (Article 3).

3) The right to life, pardon or commutation of sentence (Article 6).

4) Freedom from inhuman or degrading treatment or punishment
(Article 7).

5) Freedom of thought, conscience and religion (Article 18).

6) The right to freedom of opinion and expression (Article 19).

7) Prohibition of propaganda of war or national, racial or religious
hatred (Article 20).

8) The right to peaceful assembly (Article 21).

9) The right to freedom of association( Article 22).

10) The right to marry and the right to start a family (Article 23).

11) Children's rights (status of minors, nationality, registration and
name) (Article 24).

12) The right to participate in the conduct of public affairs, the right
to vote and be elected and admission to the civil service (Article 25).

13) The right to equality before the law and equal protection of the
law (Article 26).

14) The right of persons belonging to ethnic, religious and linguistic
minorities to use their culture, to profess their religion and to perform its
rites, and to use their mother tongue (Article 27).
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Croasipuyk Irop SIpociaBoBuy,

CTYACHT HAaB4YaJIbHO-HAYKOBOI'O HPHIUYHOI'O
iHcTuTyTy IlpuKapmaTChKOTro HAI[iOHAJIBLHOTO
yHiBepcutety iM. B. Ctedanuxka.

HaykoBuii kepiBHMK: mpodecop, TOKTOP
opuanuHuX Hayk Kuumn B. B.

(Ihor Stoliarchuk,

student of the educational and scientific law
institute, Vasyl Stefanyk Precarpathian national
university.

Scientific adviser: professor, doctor of law
Vitalii Knysh)

IIpo0yemMu KOHCTUTYUIHHHUX pepopM B YKpaiHi: TeOpeTUYHUHI
aACIIeKT.
(Problems of constitutional reforms in Ukraine: theoretical aspect)

VY mporeci KOHCTUTYHIMHUX pedopM Mad MICIE MPOPAXYyHKH
BepxoBnoi Panu Ykpainu nipu BHeceHH1 3MiH 10 KoHctutymii Ykpainu,
nepeBuIlieHHs MNoBHOBaKeHb Konctutymiitnum Cygom VYkpaiHu npu
BuHeceHHi pimenHs 30 Bepechs 2010 poxky Ta iHII (QakTOpH.
[Toromkyroch 3 TMO3UIIEID BYEHUX Ta KOHCTUTYI[IOHAJICTIB, IO
MPE3UAEHTChKO-TIapJIaMeHTChKa (popMa MpaBIlliHHSA B YKpaiHi HE MpUBETa
0 ONTUMAJIBHOTO PO3MOJUTYy TOBHOBAaXEHb MK TUIKAMU BJaJu.
OueBuaHUM OyJia BUKOHABYA BIIaJa, Ky Je-(pakto odvositoBaB [Ipe3nneHt
VYkpainu, B TOM 4yac sk poJib MapiaMeHTy Oyia J0BoJ1 oOMexeHor0. Tomy
MOCTaJ0 TMHUTAHHS BPETYJIIOBAHHS KOHCTUTYIIIMHMX TMPABOBITHOCUH B
opranax aepxasHoi Biaau. Tak, 24 rpyansa 2003 poky BepxoBna Pana
VYkpainu nonepeaHbo cxBajinjia MpOoeKT 3akoHy «IIpo BHECEHHs 3MiH 110
Konctutyii Ykpainuy», BTiM mijg yac rosocyBaHHs 8 kBiTHS 2004 poky He
HaOpaB HEOOXIJIHOT KUIBKOCTI TOJOCIB (Il BHECEHHS 3MiH [0
Konctutyuii moTpiOHO 1IOHAWMEHIIE TO0JIOCIB 2/3 CKJIaxy HapOIHUX
aenyTaTiB YKpainu) i OyB 3HATHUI 3 pO3TIISNY.

B monmanbmomy 26 TpaBHsS Oyjo0 pIillIEHHS MPO YTBOPEHHS PoOOUOi

rpynu Ha youi 3 [lepmmm 3actynaukom [N'onoBu BepxoBHoi Pagu Ykpainu
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A. MaptuHiokoM g JgoompaifoBaHHs 3MiH g0 KoHcruTymii, 1 B
pesyabtati 23 uyepBHa 2004 poky B MEepHIOMYy YWMTAaHHI OYyJIO CXBaj€HO
3aKOHOIPOEKT MpO BHeceHHsI 3MiH 10 OcHoBHOro 3akoHy. 2004 poky
B11I0yBaJIMCSl BUOOPH TJIaBU Jiep:KaBU. 3 HAOJIMKEHHAM BUOOPIB BCsS yBara
YKpaiHIliB, B TOMY YHUCJ1 ¥ OpraHiB Jep:KaBHOI Biaau, OyJia MpUKyTa 10
BUOOpUoi kammadii. [Ipiopurerom crana 6opoTeba 3a OynaBy. Aje XTo 0
MIT TOJIl ToAyMaTH, mo came Buoopu IIpesunenta Ykpainu B 2004 porti i
CTaHyTh MEPEAYMOBOIO MJIi MOBEPHEHHS 1O KOHCTUTYIIHHOI pedopmu.
Ileperonn y BuOOpax CYHpOBOKYBAJIMCS 3HAYHUMM MAaHINYJISIISIMHU,
MOJITTEXHOJIOT1SIMUA, 3aMaxaMu, MepeciiyBaHHIM OIO3UIlli, crpoOaMu
nensypu 3MI. Boporsba Oyna HACTIIBKHM 3aleKJIO, M0 IMOCTYIOBO
3aXOIIWJIa BCE HACEIICHHs Y KpalHU.

['oloBHUMHU KaHIWAATaMU B TMPE3UJCHTH OYJIM MPOYKPATHCHKHUM 1
npo3aximHuil nomituk Biktop AnapiiioBuu IOmieHko, Ta mpopociichbKuit
MOJITUK, HAa To MoMmeHT [Ipem’ep-minictp Ykpainu Biktop ®enopoBud
AnykoBuu. @anbcudikamii 'y 2-My Typl Ha KOPHUCTb OCTaHHBOIO
CIIPUYMHWIIA MAcCOBI MPOTECTH Ta MITUHTM NPOCTUX YKPAiHIIB 3apajau
mpaBa BHOOPY, 3aXUCTy CBOro rojiocy ta marpuMky FOmienka. Ykpaina
cTaja mnojsipu3oBaHoro. Cutyamis IidIUIa A0 TOro, IO PErioHH, SKi
niaTpuMyBai SIHyKOBMYa, YCBIJIOMJIIOIOYM TIOpPa3Ky CBOTO KaHJMJATa,
novay Bcyrneped KoHCTUTYIIT MporoonryBaTi Tak 3BaH1 «aBTOHOMI1». 3a
00CTaBUH, 110 CKJAIHUCS, MOBEPHYB B MOPSAJOK JACHHUN KOHCTUTYIIHHUMA
npouec IIpesuaent Ykpainu. B gkocTi KOMOpomicy BiH 3alpOIlOHYBaB,
mo mignuire 3akoH «IIpo ocobGamBOCTI 3acTOCyBaHHS 3aKOHY YKpaiHU
«IIpo BuGopu Ilpesunenta Ykpainuw»», AKAM Mald Ha METI YXBaJIUTH
HApOJHI JenyTatu g 3anoOirands Qanbcudikailiid, aumie 3a yMOBH
BHeCEHHs 3MiH 10 KoHcTuryiii.

8 rpynns 2004 poxy BepxoBHa Panma Ykpainu yxBanuia 3aKOH B
oMy npo BHeceHHs 3MiH 10 Konctutymii Ykpainu. 3MiHIOBaJIHCS
penakii crareir 76, 78, 81-83, 85, 87, 89, 90, 93, 98, 112-115. 3okpema
Hnuiocst mpo 30UIbIIEHHSI CTPOKY MOBHOBaXkeHb BepxoBHoi Pagu 3 4 no 5
POKiB, po BUKOHaHHs 000B’s3k1B [Ipe3unenta Ykpainu Bxe He [Ipem’ep-
MiHicTpoM, a [omoBoro BPY. OpnnHak npu nOpuAHATTI HUX 3MIiH
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nmapjaMeHTapl He BpaxyBalld JESKi BaXXJIHMBI JeTadl B MOPSAKY 3MiH J0
OCHOBHOTI'O 3aKOHY:

1) BucHoBok Koncruryuiitnoro Cyay Ykpainu. [TouatkoBuii BapianT
MPOEKTy 3aKOHY Npo BHECEeHHS 3MiH 110 KoHcTuTyiii OyJio CXBajeHO
BucHOBKOM  KoHcturyuitHoro Cyny VYkpainu. Ane 10 TpUHHATTS
pillIeHHS B WIJIOMY peAakilisl 3aKOHOMPOEKTy Oyja ICTOTHO 3MiHEHa,
30kpema crarti 78, 81, 85, 90. Takum 4MHOM HApOJHI JemyTaTh YKpaiHu
nopyuin ctattio 159 Koncruryuii Ykpainu Big 28.06.1996 poky. To6To
napjaMeHTapli H€ Majud T[paBa BHOCUTU OyJb-sIKi TpPaBKU 10
3aKOHOMPOEKTY, a SKIIO i BHECIH, TO Majd HAMNpPABUTH HA MOBTOPHUUI
posrisan Koncrurymiitnomy Cyay. OmgHak mporo 3po0iieHo He Oyio, 1
JEMyTaTy nopymmin cTaTTio 159 OcHoBHOTO 3aKOHY;

2) srigHo crarti 154 Konctutymii YKpaiHM 3aKOHOIPOEKT IIPO
BHeceHHs 3MIH 10 Koucturymii VYkpaiHu Moke OyTH TOAaHUM [0
Bepxosnoi Paau Ykpainu [Ipe3unentom Ykpainu abo He MEHIIT TPETUHOIO
CKJIaly HapojHux JenyTtariB BepxoBuoi Paau Ykpainu. Ta npu posrisai
Or0 MUTAHHS I BUSBUB, 110 BHECJIHM 3aKOHOMPOEKT HAa pO3rJisij Juil 4
HapoOJH1 AenyTaTd, 4uM nopymuiu ctartio 154 Koncrutymii Ykpainu.
JilicHo, 11e € cepilo3HuM mNopyleHHsaM. | HapogHi aenyTtaTth YKpaiHu
crpoOyBalii BCTAHOBUTH «3aM001KHUK BIIKATY» pePOpMH.

3minn o Konctutyuii HaOynu umHHOCTI 1 ciunsg 2006 poky.
BepxoBna Paga Ykpainu 4 cepriast 2008 poky BHeca 3MIHU A0 MiAMYHKTY
1 myukty 3 Pozminy IV 3akony VYkpainu «IIpo Koncruryuiithuii Cyn
Ykpainn». BoHu mnondrany B TOMY, [0 OpraH KOHCTUTYLIMHOT
IOPUCAMKIIT HE MIT PO3MJISIAATH 3aKOHM YKpaiHW MPO BHECEHHS 3MIH 10
Konctutyuii Ykpainu, siki Bxke HaOysau ynHHOCTI. KoHcTutyuiiauit Cyj
HE MII pO3MJIsSAaTH MUTAaHHS Tpo BIANMOBIAHICTE KoHcturyuii Ykpainu
niroui Hopmu OcHoBHOTO 3akoHy. Lle crpartoBano, 60 Bxke 5 grotoro 2008
poky KCVY BIZIMOBHMB y BIAKPUTTI KOHCTUTYLIAHOTO MPOBAIKCHHS Y
CIIpaBi 32 KOHCTUTYLIMHUM moaaHHAM 102 HapoaHUX JenyTariB YKpaiHu
MI0/I0 KOHCTUTYI[IMHOCTI 3aKOHY YKpaiHU NP0 BHECEHHS 3MIH [0
Konctutymii VYkpainu Big 8.12.2004 poky, nocwiatouuch Ha 3aKoH
VYkpainu «IIpo Koncrurynitnuii Cya Ykpainu». Toai pepopmy Bramocs
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30epertu. Omnak 26 yepBHa 2008 poky 3a momaHHsM 47 HapOIHUX
nenytatiB Ykpainu KCVY BuUHIC pillleHHS 1100 HEKOHCTUTYIIMHOCTI
mianykty 1 myskty 3 Posmimy IV 3akony VYkpainum  «lIpo
Konctutymiiauit Cyn Ykpainn». Koncturyuiinuii Cya Ykpainu He
BpaxyBaB, Ha MO0 TyMKY, cTarTio 153 KonctuTyii Ykpainu, e BKa3aHo,
10 MopsAa0oK opranizaiii 1 aisuibHOCTI KCY, mopsiiok po3riisiny HUM CipaB
BU3HAYAETHCS 3aKOHOM. THM HE MEHIIIE, «3aM001KHUK» OYyJI0 YyCYHYTO.

30 Bepecus 2010 poxy 3a mogaHHsAM 252 HapOJIHHMX JCIyTaTiB
VYkpainu KCVY Buznae 3akoH npo BHeceHHs 3MiH 70 KoHcTuTy1ii Ykpainu
Bim 8.12.2004 Ttakum, mo He Bianmosimae Kouctutymii. Ha miacTasi
gyactuan 2 ctarti 70 3akony VYkpainu «lIpo Koucturymiiinuii Cyg
VYkpainn» Big 3.08.2010 poky moknaB Ha OpraHd JEpXKaBHOI BiIagu
00OB’SI30K II0J0 HEBIJKJIAJAHOTO BUKOHAHHS IOTO PIIIEHHS CTOCOBHO
MPUBEACHHS HOPMATUBHO-TIPABOBUX aKTIB Yy  BIAMNOBIAHICTE 10
Konctutyii Ykpainu Big 28.06.1996 poky.

[Ipore Koncturyuiitnuii Cyn nepeBUIMB CBOi MOBHOBAXEHHS, a/IKe
3a crarrero 150 Koncruryuii Ykpainu He nependadeno, mo KCY moxe
3MiHIOBaTH OCHOBHUM 3aKOH.

Takum  ynHOM,  YKpaiHa  3HOBY  CTaja  NPE3UEHTCHKO-
napJiaMeHTChKOI pecnyoiikoro. TomimuHii npe3ueHT Biktop AHykoBuY
cTaB (paKTUYHO TOJIOBOK BHUKOHABUOi BJIaAW, Yy TMapjiaMeHTi Oya
IPOMNPE3UICHTChKA OUIBIIICTD, IO MPU3BEIO 0 y3ypHallii Biajau B pyKax
SHykoBuya.

[le npu3Beno m0 TpariyHuxX HaciHiakiB. Y moromy 2014 poky, B
posnain PeBosronii I'1IHOCTI, KOJIM 3a HaKa30M Mpe3ueHTa 0yja0 BOUTO J10
100 MUpHMX OPOTECTYBAJIbHMKIB, KOJW IMOJITUYHA CUTyallls B HaIlli
7epkaBl BUHIIA 3-TiJa KOHTpoito, BepxoBHa Pama VYkpainm 3amis
BPEryJIIOBaHHA KpPU3U 1 32 BUMOIOI Hapoay YKpaiHu BIAHOBHUJIA IO
okpeMux nojioxkenb Koncrurymii Ykpainu 2004 poky.

Opnak Biktop SlHykoBMY BIJMOBHMBCS BiJi TOBEPHEHHS [0
Koncturymii 2004. TonimHs omo3uliis 3HalIa 3 TOYKH 30Dy
MO3UTUBHOTO MpaBa HEMPABOBUM, aje 3 TOUKU 30pYy HPUPOJHOTO IpaBa
e(DEeKTUBHUM BUXIJ: CHEPIIy YXBAJIUTH IOCTAHOBY IIPO BIAHOBJICHHS
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okpemux mojioxkeHb Koncturymii 2004 poky, sika 6 13 yXBaJeHHSIM BKe
3aKOHYy TIpo BHeceHHs 3MiH J0 KoHctutyuii BTpatuna 6 uuHHicTb. Ha
BIJIMIHY B1J1 3aKOHY, IIOCTaHOBA JIJI1 HAOpaHHS CUJIM HE MTOTPeOye MIAMUCY
[Ipesunenta Ykpainu. Ilicist yxBajeHHsI NMOCTAHOBU TOJAl BUKOHYIOUHI
o0oB’sa3kiB [Ipe3unenra Ykpainu 3H0B 3aMicTh [Ipem’ep-MiHicTpa cTaBaB
['onoBa BepxoBuoi Pagum VYkpainu. | Toai micisi yXBajJeHHS 3aKOH IPO
BIJTHOBJICHHSI OKpeMUX MojoxkeHb Koncturynii 2004 poxy 3Mir mianucatu
tomiHii ["'onoBa BepxoBuoi Paau Ykpainu Onekcanap TypunHOB.

[TapnamMeHTapi 3 TOYKM 30py IO3UTHUBHOIO IpaBa 3AIMCHUIU
nopyueHHsa, amke 3miHa OcHOBHOro 3akoHy 0€3  BHUCHOBKY
Konctutyuiitnoro Cyay, Ha OJIHIN cecli Ta 1€ ¥ Ha MEBHUM TEPMIH 3a
JOTIOMOTOI0 TOCTAHOBU TpsiMO cynepeunTh Koncturyinii. Ta 3 Touku 30py
MPUPOJITHOTO TIPaBa, KOJW 3HUIIEHHS OYyIb-SIKUX aBTOPUTAPHUX O3HAK B
Koncturyuii BumaraB Hapoja YKpaiHM, 3 MOpajJbHUX 3acajl Ta 3aXUCTy
mpaB 1 cBOOO 11€ OYJIO KUTTEBO HEOOX1THE PIIIICHHS.

Orxe, 3Mian 10 KoHcruryuii npuilmManucs CTUXIHHO, Yy BHpI
1ICTOpUYHUX TOTPSCIHB ISl HAIIO1 Aep>kaBu. Ha Moro 1ymky, BapTo Oyiio 0
yuHHy peaakimito Koncturtynii YKpaiHM BHUHECTH Ha BCEYKPaiHCHKHIA
pedepennym. I Sk TUIBKHM YKpaiHCBKUM HapoJ 1€ CXBaJUTh, TO HISKUU
OopraH Jep>KaBHOI BJaAXM HE 3MOXKE BIAMIHUTH pIBHOBary B
KOHCTUTYIIIMHUX TpaBOBigHOCHHAX. /[0 TOro Xk, 1100 BUPIMIMTU MUTAHHS
moao Qopmu mpaBiiHHS, s O mpomoHyBaB y ctarTi S5 KoHcturtymii
VYkpainu nepes CI0BOM «pECIyOIiKO0» J0JaTH CIIOBO «IapJIaMEHTCHhKO-
MPE3UIECHTCHKAY.

Cnucoxk BUKOPUCTAHUX JIAKepeJt
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2. 3axkon VYkpainu «lIpo Konctutymiiauit Cyn VYkpainw» Bij
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Koncturyuii nonokeHHss mianyHkty 1 nynkty 3 Pozminy IV 3akony
VYkpainu «IIpo Konctutymiiauit Cyn Ykpainu.

4. Pimennss KCVY Bim 5.02.2008 mnpo BIiAMOBY Yy BIJKPUTTI
KOHCTUTYIIMHOTO MPOBAXKEHHS Y CIPaBl 32 KOHCTUTYIIMHUM MOJAHHSAM
102 Hapoanux pgenyTtaTiB YKpaiHu 1070 BiamoBigHocTi KoHcTtuTyii
VYkpainu 3akony Ykpainu «IIpo BHeceHHs 3miH 10 Konctutyiii Ykpainm»
Bix 8.12.2004.

5. Pimenns KCVY Big 3-092010 cnpaBli 3a KOHCTUTYIIHHUM
MOJaHHSIM 252 HapOJHUX JeNyTaTiB YKpaiHW I10JI0 BIJAMOBIAHOCTI
Koncruryuii Vkpainu 3akony VYkpainu «lIpo BHeceHHs 3MIH [0
Konctutyuii Ykpainu» Big 8.12.2004.
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IIpaBo Ha cB00OaY Ta 0COOUCTY HEAOTOPKAHICTb.
(The right to liberty and security of person)

Ocobucra HENOTOPKAHHICTh JIOJWHM 3a3BUYail TICHO TOB’s3aHa 3
IpaBoOM Ha CBOOOJY 1 € OTHUM 13 OCHOBHUX OCOOUCTHX IPaB JIFOIUHH.

Crarra 29 Koucturyuii Ykpainu nependavae: «koxHa ocoda Mae
mpaBoO Ha CBOOOJY Ta OCOOMCTY HemoTOpKaHHICTH» [1]. Take x mpaBo
3aKpIUICHO MIXKHAPOJHUM CITIBTOBAPUCTBOM Yy CTATTI TPETIH 3arajibHO1
nekiaparii npas jroauau (1948 p.), ctarti 9 MixkHApOAHOTO TAKTy PO
rpOMaAsSHChKI Ta noiiTuyHI mpasa (1966 p.), crarri 5 €KIUI (1950 p.) ta
THIIMX 3araJIbHOBU3HAHUX MIKHAPOJAHUX JOKYMEHTAaX.

[IpaBo Ha cBOOOMYy Ta OCOOMCTY HEAOTOPKAHHICTH € OJHUM 13
byHIaMeHTaTbHUX TpaB JIOAUHU. Y crpaBl «MenBeaeB Ta 1HIN MPOTH
Opanrii»  (pimenns €CIDUI Bim 29 O6epesns 2010 poky, § 76)
€BponenchKuii Cy 3 MpaB JIIOAUHA BUOKPEMHUB, 1110 IPaBO Ha CBOOOIY Ta
0COOHMCTY HEJOTOPKAHHICTh, 3a 3MicToM KOHBEHIII, Ma€ HaWBaKJIMBIIIIE
3HAYEHHS Y JIEMOKPATUYHOMY CYCIJIBCTBI.

CyTHICT, TIpaBa Ha CB0OOOJY Ta OCOOHMCTY HEIOTOPKAHHICTh
3BOJIUTHCS O HACTYITHOTO:
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« JItomquHa mo cBoii mpupoAdl € BUTbHOI. OOMEXEHHS TaHOTO TpaBa
MOXJIMBE JIMIIE SIK BUKJIIOUCHHS, 38 YMOBH JOTPUMAHHS MMEBHUX IApaHTIH,
K1 JIOBOASTh HEMOJKJIMBICTh CBaBiJILHOT'O I1030aBJICHHS OCOOM MpaBa Ha
cBoOoy. [loBHUIT mepesiKk TakuX BUKIIOYEHb MepeadadyeHuil B cTaTTi 29
KV rta 6unbm mupokum - ctarrero 5 €EKIIL

* OOMexeHHs MpaB 1 CBOOO Y CYCIUIBHOMY 3aKOHOJABCTB1 HE MOXKE
OyTtu mupimum nepeadaveno crarero 5 EKIUI (u. 2 ct. 8 KIIK).

['0JIOBHUM MOPUHIUIIOM OXOPOHU TPaB JIKOJUHU PO3IIISIAETHCS, K
3amo0iraHHs CBaBIJIbLHOMY MO30aBJIICHHIO CBOOOAM  PO3TJISAIAE€THCS.
OOmexeHnHs abo 1o30aBiieHHS CBOOOAM OCOOM TIOBMHHO OyTH
3aCTOCOBAaHUM JIMIIE Yy pa3l, SKIO 1HII 3amoOiKHI 3aco0u OyAyTh
HeaJiekBaTHUMM [2, ¢.121].

[Ipy 1bOMy BaXKJIMBO BHXOJWTH 3 MPUHLHIY MPE3yMIILii CBOOOIH,
AKWW O3Ha4ae, M0 0coO0a MOBUHHA 3aJIMIIATUCA HA CBOOOI A0 THUX Iip,
JIOKU TPAIIBHUKUA MMPABOOXOPOHHUX OPTaHiB HE JOBEIYyTh HEOOXITHICTh Il
3aTpUMaHHsS a00 TpUMaHHS 1111 BapTor. J[0 KIHOYOBHMX IPHUHIUIIB, SKi
rapaHTyloThb  3a0e3ledyeHHs IpaBa Ha CBOOOJy Ta  OCOOMCTY
HEJIOTOPKAHHICTh, HAJIEKATh: 1) mM030aBIEHHS CBOOOIM JIUIIIE 32 HASIBHOCTI
OOrpyHTOBAaHO1 MIJ0O3PU Yy BUYMHEHHI KPUMIHAJIBLHOTO MPaBONOPYIIEHHS;
2) 3aKOHHICTh apeIlTy Ta 3aTpUMaHHS; 3) HEOOXIJHICTh pPO3’SICHCHHS
KO)KHOMY  TIIJIO3PIOBAHOMY TPO MOPUYUHU  apemTy Ta CyTHICTh
O0OBHMHYBAUY€HHS 3p0O3yMIJION0 JIJIs HHOTO MOBOIO; 4) TPUMAaHHSI I1iJ1 BAPTOIO
JUIIEe Ha MIACTaBl pIIICHHS CyAy Ta MOpaBO 3aapelIToBaHOI 0coOM Ha
OCKAp>KE€HHS 10 Cyy 3aKOHHOCTI CBOT'O 3aTPUMAaHHS 1 apemTy; S5) mpaso
HAa MarepiajbHy KOMIIEHCAI[II0 3a HE3aKOHHUW apeliT Ta 3aTpUMaHHS
[3, c.84].

Y crarti 5 €KIUI mictuthes mepenik MiHIMAJIbHUX CTaHAAPTIB,
nepiia rpyna sikux MiCTUThCA y MIANyHKTax naparpady | Bu3Hauae yMOBH
NpaBOMIPHOCTI OOMEXKEHHsI MpaBa Ha cBoOOAy; HyHKTH 2, 3 1 4
nependavaroTh MPOLEAYPHI TapaHTii g TUX 0ci0, XTO mo030aBjeHUI
cBo0OIM; y maparpadi 5 rapaHTyeTbCsl TpaBO 0COOU Ha BIAIIKOYBaHHS Y
BUMAJKY MOPYIIEHb, SIK1 Iepe10aueHi MonepeAHIMU MyHKTaMU PaB.
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Kitouosi npuniunu crarti S €CIUI Ta ix 3acTocyBaHHs Ha MPaKTHUII
OTPUMYIOTh MOJAJIBIINI PO3BUTOK y PIIICHHSX, SIK1 Hajae €BpoNeHChKUMA
Cy[l 3 IPaB JIFOAUHHU.

3okpeMa, y pilieHHi o crpasi « TumoreHko mpotu Ykpainmwy» (3asBa
Ne 49872/11, § 262), €Bpomneicbkuii Cy/ 111€ pa3 HAroJIOCUB HAa TOMY, IO
ctarts 5 KoHBeHIN1 BTIIIOE OCHOBOTIOJIOKHE IPABO JIIOJAWHHU, a caMe -
3aXUCT OCOOM BiJ CBAaBUIBHOTO BTPYYaHHS JepkaBU y 1 IpaBO Ha
cBOOOTY.

[IpaBo mroauHU, sKy T1030aBJIE€HO CBOOOAM, Ha MEPEBIPKY
«3aKOHHOCTI» 11 B3STTA MiJ BapTy nepeadadeHo B 4. 4 cr. 5 €KIII
HWIeTbCcsl MpoO TE, M0 BOHO CKJIAJAETHCS 3 JIBOX OCHOBHMX AaCIMEKTIB 1
MOJISITA€ Y HACTYMMHOMY: 1) MOXJIUBICTH 3J1MCHEHHS CYJIOBOTO KOHTPOJIIO
Mae 3a0e3reuyBaTUCsS HEBIOB31 MICHS B3SATTA OCOOMW IMiJl BapTy 1, B pasi
HEOOX1THOCTI, 3 PO3YMHOI0 MEPIOANYHICTIO HaJall; 2) Take MPOBAKEHHS
Mae 3A1MCHIOBATUCH 3 HAJIEKHOIO CTAPaHHICTIO.

Takoxx BapTO 3ayBakKuTH, IO HABITh MijJ 4Yac BUPIIICHHS MUTAHHS
npo oOOpaHHs 3amo0DKHOrO 3ax0Jly Ma€ 3acTOCYBaTHUCh MPUHIIMI
3MarajabHOCTI. Y pimeHHaX «ConmateHko npotu Ykpainm» Big 23.10.2008
p., «yooBuk npotu Ykpainu» Big 15.10.2009 p. Cyn BU3HaB BIJICYTHICTh
B YKpaiHi e()eKTUBHHUX MPaBOBHUX 3aco0iB, skl O Jajau 3MOTy peaizyBaTH
IpaBO IMOTEPIIOr0 BiJi HE3aKOHHOIO apemTy Ha BiAMIKOIYBaHHS.
3aKOHOJIaBCTBO YKpaiHU MICTUTh TapaHTii, Kl MOKJAJal0Th Ha CJIIA40TrO
CyII10 000B’SI30K KOHTPOJIIO 32 TUM, 1100 1M030aBjeHHS CBOOOIU HE OYyII0
CBaBUIBHUM Yy po3yMiHHI cT. 29 Koncturyuii Ykpainu ta ct. 5 €EKIL

3okpeMa, y pimieHHI B copaBi «AMiop mnpotd Dpaniii» Bil
25.06.1996 p. Cyn BkazaB, 10 [Jis BU3HA4YEHHS TOro, 4u Oysa ocola
no30aBieHa cBoboau y cenci cr. 5 €KIUJI, cmia BpaxoByBatu Taki
KpUTEpli: BUJA, TPUBAIICTb, HACIIJKK 1 YMOBU BHKOHAHHS 3axoAy 3
no30aByieHHs BOJi. Bupimrytoun nuTaHHA Tpo OOpaHHS 3amo01KHOTO
3aX0/ly OO0 OCOOM, CyAW TMOBUHHI BUXOJUTH 3 MPUHIUITY MPE3yMIIIil
cBoOou. Ilell mpuHUIMI O3HAayae, M0 0co0a MOBMHHA 3aJIMINATHUCS Ha
cBOOOI 1O TUX Mip, JOKW MpPaIliBHUKUA MPABOOXOPOHHUX OPTaHiB HE
JOBEIyTh HEOOXITHICTh 1i 3aTpMMaHHS abo0 TpPUMaHHS MiJ BapToiO. 3
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METOI0 3amoOiraHHsi CBaBUIBHOMY TIO30aBIICHHIO 0COOM  CBOOOIU
HalllOHAJIBHI ~ CYJM, BUPINIYIOUM MUTAHHS 10J0 oOOpaHHsS  abo
MPOJAOBXKEHHSI  3alMOO1KHOTO  3aXxO0dy, I[IOBUHHI HAJICKHUM YUHOM
BMOTHBYBAaTH TaKe PIIMICHHS Ta JaTU OIIHKY, YOMY OCO01 HEMOKIIHMBO
oOpatu iHII, O6UIbIT M 5Kl 3ano0ikHI 3axoau (ct. 5 €KIJI, 4. 3 cT. 176
KIIK Vkpaiam, 9. 5 ct. 199 KIIK Vkpaiaun). 3rigHo 3 OpakTHKOIO CYIy,
HEHaJIe)KHE MOTUBYBAHHSI PIIIEHHS MPO apelIT 0COOM € MOPYIICHHSIM 1I. 3
ct. 5 €EKIJL

Tak, y pimenni «l'anp npotu Ykpainw» Big 16.04.2015 p. €CIII
BCTAHOBUB PsiJl mopyiieHb cT. 5 KoHBeHIlii, 31€01IbII0OTO Y 3B’ SI3KY 3 THUM,
1[0 PIIICHHSI CYAy CTOCOBHO 3aTpUMaHHs a00 TpUMAaHHS 3asiBHUKA IIiJ
BapTOI0 HE MICTWINA HAJEKHOTO OOTPYHTYBAaHHS Ta WYITKUX CTPOKIB
3aCTOCYBaHHSl TaKMX 3aXOJlIB, a TaKOXX HE 3a0€3MeYryii PEeTeIbHUN
pO3rJIsiT  HEOOXIHOCTI  3aCTOCYBaHHS  BIANMOBIAHUX  3aXOJIB 13
BpaxyBaHHSIM 1HJAUBIIYaIbHUX OCOOJIMBOCTEN CITPaBU 3asiBHUKA.

Takum 4rHOM, 3MICT MpaBa Ha OCOOUCTY HEJOTOPKAHICTh JIOJIUHU B
JiTepaTrypl TPAKTYyeTbCs MO-pi3HOMY. Jlo mOpuKkiIamy B KpUMIHAIBHO-
MpoleCyalbHIM JITepaTypl HEIOTOPKAHHICTH OCOOMCTOCTI 3a3BUYai
PO3KPUBAETHCS, K TapaHTIs Bl O€3M1CTaBHUX apelITiB 1 3aTpUMaHb.

[IpaBo Ha cBOOOJY Ta OCOOMCTY HEAOTOPKAHHICTH TaKOXK MAa€ CBOE
KOHCTUTYLIWHE TiakpimieHHs. [IpaBo Ha ocoOucTy cBOOOAYy O3HAYae
BIJIMOBIIHY MIPYy MOXJIMBOIO  Ta IOPUAMYHO JO3BOJIEHOT MOBEHIHKU
rpoOMaJiiHUHA PO3MOPAIKATUCS COOOK0 Ta CBOIMM BUMHKAMU. Byab-ski
1HII 7111 Aep>KaBHUX OPraHiB, MOCAJOBUX OCI0 UM OKPEMHMX IPOMAJISH, IO
OOMEXYIOTh OCOOMCTY HEJIOTOPKAHHICTh JIIOAWHU, € TOPYIICHHIM
BIINOBITHUX MPaB, 1110 TATHE HACTaHHS MPABOBUX HACJIJIKIB, y TOMY YHMCII1
[IUBUILHO-TIPABOBHUX Ta KPUMIHAJIbHUX.
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IIpaBo Ha ocBiTYy.
(The right to education)

BignoBimHo n0 c1.13 MixHapogHOrO NaKTy NP0 EKOHOMIYHI,
collajibHi 1 KyJIbTYpHI TipaBa Bia 16 rpyans 1966 poky [8] «/epxkaBu, sxi
OepyTh y4yacTb y 1pboMy I[lakTi, BH3HAIOTh MPABO KOXKHOI JIFOJUHU HA
OCBITY. 3Ba)KarouM, IO 1€ MPaBO 3aKplllJieHE Ha MI>XHApOJHOMY pIBHI,
MOHa 3pOOUTH BUCHOBOK IPO HMOTr0 3HAUYIIICTh JUIsl YKpaAiHU Ta 1HIINX
AepkaB. AK€ BUCOKUM PiBEHb OCBIUYEHOCTI HACEJIEHHS € MEPEeIyMOBOIO
T1JHOTO KUTTS KOXKHOI 0COOMU.

baraTto HayKoOBIIIB JIOCIIDKYBaJd MO3UTUBHI Ta HETaTUBHI aCIEKTH
3a0e3reueHHs IpaBa Ha OCBITY B aepxkaBl. Tak, Xepeouwno [.B.
CTBEPKY€E, IO 3100yTTS OCBITH 3ajeKUTh BIJ 11 (iHaHcyBaHHs. Lle
MOB’A3aHO 13 TUM, III0 B KpaiHi CIOCTEPITa€ThCsl HEPIBHICTh JITEH MIOA0
JOCTYIly 1O OCBITH: 3HAHHS Yy [IT€H, SIKI MPOXKHUBAIOTh y CLIBCHKUX
MICIIEBOCTSIX, 3a3BUYail € HepocTaTHIMU. [lepeBakHO 111 yuHi 3100yBalOTh
HETOBHY CEPEJIHIO OCBITY 1 PIJIKO KOJU BCTYIAIOTh JI0 BUIIMX HaBYAJbHUX
3aknajiB. [le mepin 3a Bce MOSICHIOETHCS TUM, [0 HABUYAHHS Y CLIBCHKUX
IIKOJIaX HE Take €()eKTUBHE, aHIK y MICBKHUX, BIJICYTHICTIO T'YPTKiB, 5IKi O
CIIpUSJIA  TBOPYOMY  PO3BUTKY YYHIB, a TaKOXX HEHAJCKHUM
3a0€3MeUeHHsAM IIKUT CyYacHUM OOJaJHAaHHSAM, HACIIAKOM 4YOro €

HEMOJKJIUBICTh 3aCTOCYBaTH HAOyT1 3HAHHS Ha mpakTuili[3,c.106].
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MoskHa CTBEpIKyBaTH, IO 1€ OJHA 3 MPUYHUH, SKa YHOBIILHIOE
TEMIIM 1HTerpaiii B CBITOBHMH 1HTeIeKTyaidpHui mpoctip. Tepesi O.C.
3BEpTaja BEJIMKY yBary II0J0 POJi IIKOJU, KA € OJHUM 3 OCHOBHHUX
cy0’extiB ocBiTu. Illkoja gae He TIABKW 3HAHHS, ajJi€ BOHA I I HaBYae
dbopMyBaTH 1 BHUCIOBIIOBAaTH JYMKY, BHUXOBYE CHJIY BOJI, IyXy 1
BUTpUBajiocTi [9,c.119].

[IpoanamizyBaBmu poOoty I'pesinoi O.M. MOXHaA 3a3HAYUTH, MO
aKicHE pedopMyBaHHS OCBITHBOI Tajy3l Hacamiepen noTpedye
mo0albHUX ~ HAIpalloBaHb Yy  HampsiMi  MOro  MPakTUYHOTO U
3aKOHOaBuYoro 3aodesrneueHHsd[1,c.89]. Benukum kpokoM A0 3A1HCHEHHS
eheKkTUBHOI pegopMH OCBITU B YKpaiHU € TMPUUHATTS 3aKOHY YKpaiHu
«IIpo ocity», sikuii HaOpaB umHHOCTI 28 BepecHs 2017 poky. Cepen
OCHOBHMX MPHUHIIUIIIB OCBITHHOTO MPOIIECY, SIKI BCTAHOBJICHHI y IIOMY
3aKOHI, MOKHA BUJIUIUTH TaKl: BEPXOBEHCTBO MpaBa; JIIOJUHOLECHTPU3M;
3a0e3leUeHHsT SKOCTI OCBITH Ta SKOCTI OCBITHBOI  JIISNIBHOCTI,
3a0€3MeUYeHHsI PIBHOTO JOCTYIYy JO0 OCBITH 0€3 JUCKpUMIiHAIll 3a Oyab-
AKAMM O3HAaKaMHM, Yy TOMY YHCJIl 3a O3HAaKOK 1HBAJIIIHOCTI;
PI3HOMAHITHICTh OCBITH; IUICHICTh 1 HACTYIHICTh CHUCTEMHU OCBITH;
IHTerpalisi 3 PUHKOM IIpaill; HEPO3PUBHHUI 3B 30K 13 CBITOBOIO Ta
HAI[IOHAJBLHOIO ICTOPI€I0, KYJIbTYPOIO, HAI[IOHAIBHUMU TpPaJAUIIsSIMU;
ryMaHi3M; JIeMOKpaTH3M; €JHICTh HABUaHHS, BUXOBAHHS Ta PO3BUTKY;
HETEPHUMICTh JI0 MPOSABIB KOpPYMNIIi Ta XaOapHUIITBA; JOCTYMHICTH IJIs
KOKHOTO TIpOMaJisHMHA BCIX (OpPM 1 THUIIB OCBITHIX MOCIYT, MO
HAJIal0ThCsl JIepkaBoro (cT.6). BiH TNOKIMKaHMI MaKCUMaJIbHO TOBHO
3a0€3MeUnTH peai3alilo MpaBa KOXKHOI JIIOJIMHUM Ha OCBITY, IS
3a0e3MmeueHHs1 30aJIaHCOBAHOTO 1 CUCTEMHOI0 MIATPYHTS pedopMyBaHHS
nanoi cdepu. Takoi x mnos3uiii gorpumyetbess 1 ['ypina 0O.0., sika
HAroJIOIUIy€E 1€ ¥ Ha TOMY, III0 PO3BUTOK OCBITH 3aJI€KUTh HE TUIBKH BiJ
3aKOHOJIABYOTO PEryJIIOBaHHS, ajieé 1 BIJ PIBHA BHU3HAHHS JIEPKABOIO
IaHoro mpasa [2, ¢.81]. Buxogguu 3 Toro, mo YkpaiHa nporojouieHa sik
collajibHa JepxaBa, BiAnoBiAHO 10 ctarTi 1 KoHcTutyuii Ykpainu, TO
MOXEMO 3pO3YMITH, III0 OJHUM 3 MEPIIMX MPIOPUTETIB Hallla JIepKaBa
BHU3HAUYa€ JIIOJWHY SK HAWBHINY COLIANbHY IIHHICT. I{e B cBOIO uepry
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O3Hayva€ OplE€HTAIII0 Ha JOOPOOYT B CYCIUJIBCTBI, YECTh 1 T1AHICTD, BITbHUM
PO3BUTOK  KOXXHOI 0COOMCTOCTI. MOXXHa BUJIUIMTA OCHOBHE 13
MPIOPUTETHUX 3aBJlaHb TAaKOi JAEP>KaBU SIK CTBOPEHHS CYKYIHOCTI THUX
yMOB, siki O 3MOrju 3a0e3MEeUUTH BUCOKHI PIBEHb MOTPEO TpoMaJsiH y
cdepi OCBITH.

Benuky yBary muTaHHIO OCBITH NpUAUIsAB Muxaino [[paromaHos,
KWW 3a3HAYUB, 10 «HAPOJOBI HE IOCUTH OJHIET TpaMOTH, HOMY TOTpiOHA
ocBiTa». BiH cTaB oHUM 3 MEPIIMX, XTO MPOOYJI’KYBaB CaMOCBIJIOMICTh
yKpaiHiiB, OyB 3aCHOBHMKOM HAaI[IOHAJIbHOI OCBITH, IIIKOJH, IMPOCBITH
JI0pOCINUX, OOOpPOHIIEM JKIHOYOI OCBITH, TEPIIUM OPraHi3aTopoM
NnyOJalYHMX 4YWTaHb, BHUCTaB, 0101i0oTek 1 KIy0iB. HeomgHopazoBo
HaroJiollyBaB Ha TOMY, WO OCBITa I[IOBMHHA  3J1HCHIOBAaTUCH 3a
JIOTIOMOT'0I0 HapOJHOI CIIOBECHOCTI, SIKa SICKPAaBO 1 MPaBIMBO BifgoOpaxae
ICTOpPII0 HAPOJY, MOro KUTTS 1 MOOyT, AyXOBHI mparHeHHs. HeoOxigHO
PO3BUBATH PO3YM 1 MOYYTTSI IUTUHU CaM€ PITHOIO MOBOIO, 00 «MOBa — 11€
Croci0, SKUM JIIOAU PO3YyMIIOTHCS, Yepe3 KOTPUMl i7e J0 JIFoJeH OCBITa»
[5,c.27].

Takum yuHOM, MPABO HA OCBITY € OJTHUM 3 (PyHIaMEHTAIBHUX IPaB,
OCKUIBKM MO’KHA CMIJIMBO CKa3zaTH, IO 1€ pYIIiHAa CHJIa €BOJIIOILIL
HAIIOTO CyCHiabCcTBa. Po3rismaroud pi3HI  MO3HUINT  aBTOPIB OO
MOPYIIEHOI TeMH, MOXXHAa BHJIUIMTH TOPSAJ 3 MO3UTUBHUMHU 1 HETATUBHI
aCIeKTH PO3BUTKY OCBITH. Tomy mpobiiema BIOCKOHAJEHHs Ili€i chepu €
aKTyaJIbHOIO JOTEMEp.

BaromuMm HanpsiMmoM, siKkuii OM mOCHpUSIB €PEKTUBHOCTI OCBITH, €
opieHTalllsl Ha 3apyOiKHUN J0cBia Jepxa. [IpuknamoM Takoi KpaiHH
moxe Oytu Snonis. Ile aepkaBa, ne piBeHb T'PAMOTHOCTI HACEJICHHS
ctanoBUTh 99,9%, a 000B’A3KOBOIO € TUIBKM MOdYaTKoBa ocBiTa. lle
3aCBIIUY€, IO pe3yJbTaT OCBITHBOI pedOopMH BTUIMBCS SKHAMKpalie.
Oco06MBOro 3HAYCHHS CJIIJI HAaJlaTH 3a0e3MeUeHHI0 HAaBUYAJIBHOTO MPOIIECY
o0JlafHAHHSM, KOMII'IOTEPHOIO TEXHIKOI, MaTepiajiaMH, 1, 3BHUYAIHO,
KBaTi(hikOBaHOMY CTUMYJIIOBAHHIO Tpalll BUKJaaadiB. OcBiTa MOBHUHHA
CTaTU MPOBIJHUM HaIlIOHAIBHUM OPIOPUTETOM, OO JepkaBa Ta Hallis 0e3
Cy4acHO1 OCBITAHCHKOI CHCTEMHU T030aBjeHI MalOyTHBHOTO, HE3JaTHI 0
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BIITBOPCHHS KyJbTYPHUX IIHHOCTEH, 3a0e3MmeYeHHs
KOHKYPEHTOCIIPOMOXKHOCTI Ha CBITOBOMY pHHKY €KOHOMIYHUX Ta
IHTEJIEKTyaJlbHUX PECYPCIB, BIHOBJICHHS 1 30€pEKEHHS JEMOKPATUUHUX
1HCTUTYTIB. Takox MOTPIOHO 3ampoBaAUTH HIEBY CHUCTEMY J1arHOCTUKU
SKOCTI OCBITH Ta CHCTEMH TECTIB JJI1 BH3HAYEHHS BiIMOBIIHOCTI PIBHSA
OCBITH JIEp)KaBHUM CTaHJapTaM, sKa O TIIbKU MOCIPHSIIA IMABUILCHHIO 11
edextuBHOCTI. [loTpiOHO TpUALIMTH yBary mpoOjeMi MO0 B3a€EMOJii
pUHKY Tmpaili 1 OCBITH, SKa € aKTyaJlbHOIWO CbOrofHl. OCKIIbKU
MapTHEPCTBO MK HaBYAJbHUMU 3aKJIaJlaMu, MIPEJCTaBHUKAMH O13HECY Ta
JepkaBoro nepedyBae Ha JOCUTh HU3BKOMY piBHI. J{OLUIBHO HAJaroJauTH
SAKICHUM COI1aJIbHO-€KOHOMIYHMI MEXaHI3M B3a€MOJIli PUHKIB mpall M
OCBITHIX TMOCHYTr, M0 3 OAHOro OOKy OyJe CiayryBaTu  YHUHHUKOM
€KOHOMIYHOTO 3pOCTaHHs, 3 IHIIOTO — CTBOPUTh BCl HEOOXimgHI
MarepiaibHl YMOBHM JUISI JIFOJCBKOTO PO3BUTKY, Yy TOMY YHCIl JJIs
I1JIBUIIICHHS 11 TOIITUPEHHS OCBIYEHOCTI.

OTxe, BpaXxOBYHOYH BUIIIECKa3aHE, IPABO HA OCBITY OJIHE 3 OCHOBHUX
npaB, siKe TMepeadadeHe MIKHAPOAHO-TIPABOBUMHU AaKTaMHU, 30Kpema
MUiKHapOJIHUM MaKTOM IPO COLIAIbHI, €KOHOMIYHI 1 KYJbTYpHI IIpaBa, a
Takox KoHctutyiiero, ssk OCHOBHMM 3aKOHOM JepxaBu. e Ta ckinagoBa
CYCHIJIbCTBA, KA € TUM €JIEMEHTOM, SIKUil 3a0€3MeUUTh PO3BUTOK KOXKHOI
JIIOJIMHY 1 CYCIUJILCTBA 3arajoM.
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HayKOBOT'O IOPUIUIHOTO THCTUTYTY
[Ipukapriarcbkoro HaIllOHAJIBHOTO
yHiBepcutety iMeHi Bacunsa Credannka
(Stepan Svorak,
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science, professor of the department of
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educational-scientific law institute, Vasyl
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I'punrok Haszap BosoaumupoBuy,

MAaricTp IPUAUIHOTO THCTUTYTY KHiBChKOTO
HaIlIOHAJILHOTO YHIBEpCcUTETY IM. Tapaca
[IleBuenka, ropuauuHuil axkynbreT BigeH-
CBKOT'O YHIBEPCUTETY, CTYJICHT-MaricTp.
(Nazar Hryniuk, master’s student at Law
Institute at Taras Shevchenko National
University of Kyiv, Kyiv, Ukraine,

master’s student at law faculty at Vienna
University, Vienna, Austria)

IHopymennst npas jioauuu B Kpumy y cBitiii MidkHapoaHOT0 MaKTy

NMPO rPOMAIAHCHKI TA MOJITHYHI paBa.
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(Violation of human rights in Crimea in light of International
Covenant on Civil and Political Rights)

With the annexation of Crimean Peninsula in early 2014 not only did
Ukraine lose a substantial part of its territory. It has also lost control over
the granting of people rights due to the lack of public authority. It is the
people who are the most precious thing in each country and for who every
single country must fight for, in order to guarantee their rights and
freedoms. Because nobody can take a look in the future and precisely say
what will happen next. But the authority of Ukraine shall be granted and
our country ought to defend each one, who needs its help, even in such
circumstances of temporal occupation of Ukrainians territory by Russia.

A substantial role in defending and granting of people rights has the
United Nations Human Rights Office of the High Commissioner
(hereinafter — the OHCHR). Its annual reports contain a lot of structured
information on violation of human right. Therefore, in this thesis, we
would like to concentrate ourselves on real examples of violation of
human rights under the International Covenant on Civil and Political
Rights (hereinafter — the Covenant) in Crimea.

First category of violations refers to the administration of justice and
fair trial rights. The most recent Annual Report states that International
human rights law provides that all persons facing criminal charges are
entitled to fair trial guarantees. Equality of arms is an inherent feature of a
fair trial. Governments should ensure that all persons are immediately
informed by the competent authority of their right to be assisted by a
lawyer of their own choice upon arrest or detention or when charged with
a criminal offence. All arrested, detained or imprisoned persons should be
provided with adequate opportunities, time and facilities to be visited by
and to communicate and consult with a lawyer, without delay, interception
or censorship and in full confidentiality [1, p. 3].

In five cases documented by OHCHR (all concerning men), the
police and the Federal Security Service of the Russian Federation refused
requests by contracted lawyers to meet with their clients and denied them
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access to their clients. During the time of the imprisonment the clients
were made to give false testimony or self-incriminate which was later used
against them proving they are guilty [1, p. 4].

The right to due process is also being violated by the Russian
occupation authorities. At least 10 persons convicted almost exclusively
based on anonymous witness testimony. Importantly, in these cases, judges
limited the right of the defense to cross-examine such witnesses by
disallowing most of the questions that could have impeached the
witnesses’ credibility. [1, p.4].

These violations are strictly forbidden not only under Ukrainian
legislation, but also under international human rights law. In our opinion
the Russian occupation authorities not only violated the article 9 “the right
to liberty and security of a person” and article 14 *“ All persons shall be
equal before the courts and tribunals” [2, p. 6]. The actions of the said
authorities can also be treated as infringement upon the right to a fair trial
under the European human rights convention provided under article 6 [3,
p. 6].

Another well-spread category of infringement upon the Covenant is
the prohibition of torture and the rights to liberty and security of person.
OHCHR continued to receive massages that torture and ill-treatment are
being used to coerce victims either to self-incriminate or to provide
incriminating information against third parties. The victims described
beatings, threats of physical and sexual violence, and deprivation of sleep
and food in cases in which nutrition at regular intervals was medically
necessary [1, p.5].

According to international humanitarian law, protected persons
accused of offences must be detained in the occupied territory and if
convicted they must serve their sentences therein. The practice of
transferring prisoners from Crimea to the Russian Federation continued,
with at least new cases (all concerning men) verified during the reporting
period. The actual number of such transfers remains unknown, as the
Russian Federation does not disclose it [1, p. 6].
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The Covenant also applies to the prohibition of false conscription.
The OHCHR hat ruled that the right to freedom of thought, conscience and
religion entails the right to objection of military conscription based on
religious belief, which are incompatible with military service [4, p. 8.4.].
The violations refer to the false conscription of Crimean residents holding
Ukrainian citizenship and e Jehovah’s Witnesses, who requested to serve
alternative civilian service [1, p. 12].

Another violation of international human right by Russian occupation
authorities is the population transfers. This form of infringement is one of
the most applicable in the case, because the Ukrainian citizens, which have
not applied for the Russian passport are being severely discriminated. This
situation leads to the fact, that the population has either to obtain a Russian
citizenship or leave the Crimea because of the strong restrictions of their
human rights. According to official statistics of the Russian Federation, the
number of legal residents in Crimea without citizenship of the Russian
Federation decreased by more than 22 per cent between 2019 and 2020 [1,
p.12]. In the Report it is stated that Ukrainian citizens without citizenship
of the Russian Federation or legal residency in Crimea are excluded from
free health insurance and access to public hospitals, and are not entitled to
own agricultural land, vote or be elected to public office, register a
religious community or apply to hold a public assembly. Moreover, they
are also not permitted to own land in the so-called “border areas” of
Crimea [1, p. 13].

All the provided facts are based on testimonies and information
provided by the victims or otherwise obtained from public sources.
Nowadays it is impossible for the Mission of OHCHR to enter the Crimea
due to the COVID-19 restrictions applied by Russia. Such access of the
Mission could be vital not only in order to examine the current violations
of human rights but also to prevent the worthening of the situation in the
future.

Besides the violations under the Covenant, Occupation authorities
also use own judicial system in order to punish the political identity of
Ukrainian citizens. As of March 2019, approximately three quarters of the
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Ukrainian political prisoners held in Russian custody were from Crimea,
and nearly three quarters of those are Crimean Tatars [5, 28-53 p.].

Notwithstanding that there are examples of persecution against other
ethnic and religious minorities in occupied Crimea — including followers
of the Ukrainian Orthodox Church-Kyiv Patriarch, the Orthodox Church of
Ukraine, and Jehovah’s Witnesses — the Muslim Crimean Tatars have yet
suffered the most. Russian authorities have further persecuted and daunted
individual Crimean Tatars through frequent armed raids of homes,
mosques, religious centers, and other establishments as part of a repressive
campaign against Islamic “extremism” prohibited by the state [5, 28-53
p.]. Therefore, the Crimean Tatars remain the most legitimate front against
the annexation of Crimea within itself. Unlike other segments of Crimean
population, the Crimean Tatars really remember which massacre violations
of human rights the Russian state can undertake not only against
individuals, bus also against the whole Crimean Tatar people.

It is the purpose of this thesis to emphasize that the occupation of
territories is not the only war fought between Russia and Ukraine. The
most important part of the conflict situations are the people. Ukraine shall
protect its people not only by means of weapon or propaganda, but also
through effective use of international means of human rights protection.
Provided that there are powerful international human rights institutions
which could really reinforce the protection of human rights, it is still can
be referred by some lawyers as ineffective, given look to the degree of
iImplementation of the decisions of such international organisations.
Nevertheless, Ukraine shall use each and every possibility to show its
people that they are not left alone and that they can be sure, that their state
helps them, not least through the influence of international human rights
institutions.
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3inuu JIrooomup BacuiboBuy,
KaHJIWAT HOPUIUYHUX HAyK, BHKJIAIa4

kadeapu  KOHCTUTYIINHOTO, MDKHa-
pPOJHOTO Ta aJAMIHICTPAaTUBHOTO TIpaBa
HAaBYAIbHO-HAYKOBOTO IOPUTUIHOTO

iHctutyty IlpukapmaTchkoro HarioHa-
apHOTO yHiBepcutety iM. B. Ctedanuka
(Liubomyr Zinych,

candidate of law science, lecturer of the
department of constitutional, international
and administrative law, educational and
scientific law institute, Vasyl Stefanyk
Precarpathian national university)

BperyaoBanHsi MirpaniiiHoi Kpu3u K 3aci0 3an00iranus
30poiiHOMY KOH(JIIKTY.
(Resolving the migration crisis as a means of preventing armed
conflict)

B ymoBax cyd4acHOi MIrpamiiHOi KpU3M CYCHUIbCTBO IIOYMHAE
BIIUYyBAaTM Ha €001 yCl HacHIAKH, MITpamiiiHol Kpu3u. AJKe, xouda
mpo0JieMH, TOB’A3aHi 3 MITPAI€EI0 HAKOMUYYBAIKCS MPOTATOM 0araTbox
pokiB. B 0OaraTthox KpaiHax «TpeThboro CBITY» Ha (OHI 30pOMHHX
KOH(JIIKTIB BII3HAYAETHCA TAKOXK TJMOOKa EKOHOMIYHA Kpu3a, IO
CYyNpOBOJIKY€EThbCS HU3bKMM piBHeM BBII, Bijgcranoo MarepiaabHO-
TEXHIYHOIO 043010 Yy MPOMHCIOBOMY CEKTOPl 1 €KCTEHCUBHUM CLIBCHKUM
rocroJIapCTBOM, HU3BKUM  pIBHEM  3apOOITHOI  IJIATH, BUCOKHUM
0e3po0ITTSIM ¥ BHMYIIEHOK HEMOBHOI 3aWHSTICTIO, MOIITUPEHHSIM
OiAHOCTI Ta 3HAYHHUM pPIBHEM MAWHOBOTO pO3IIAPYBAHHS HACEICHHS.
3BICHO, OUIBIIICTh MOKA3HUKIB COLIATIBHO-EKOHOMIYHOTO PO3BUTKY TaKHUX
HEOJIAronmoJlyYHUX KpaiH 3HaXOASAThCA JIalieko BIJl €BPONEHUCHKUX
CTaHJIapTIB, 10 CIOHYKAa€ TPOMAISH JI0 HeJerajabHOi Mirpailli HaBITh
I[IHOKO BJIACHOI'O KHUTTS [1].

[IprurHamu Mirparii € BiACYTHICTh Y 3HAYHOI KUIBKOCTI TPOMasiH

MOKJIMBOCTEM Il MpalleBJallTyBaHHd Yy ceO0e Ha OaTbKIBIIWHI;
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€KOHOMIYHA HECTaOlIbHICTh, IO CIIOCTEPIra€ThCs Ha TEPUTOPIi 3HAYHOI
KinbKkocTi KpaiH biusbkoro Cxojy; BUCOKa WMOBIPHICTH OMUHUTHCS B
€MIIIEHTP1 BOEHHUX Jii; 3HaUHE 3yO0XKIHHS; COolliabHa HECITPABEAJIUBICTD,
dKa MaHy€ B CXIAHUX KpaiHax; OakaHHS OTPUMATH TIJHY OCBITY; SKY
MOKHa 3/100yTH B KpaiHax €Bpomnu; MpuUpoaHi Katakiizmu. IIpotupivus
MDK KpaiHamu €C 11070 po3CeIeHHs MITPAaHTIB MOTJIUOIIOI0TH PO3KOJ B
€C, BIACYTHICTh COJIJIAPHOCTI 3aJyIsl MPUUHATTS CHUIBHUX TMPaBUII
BUPIIICHHSI MPOOJIEM 3 X PO3CEJEHHSM, IO MPU3BOJUTH JO CYTTEBO
HEPIBHOMIPHOTO HABAHTAXXEHHsS Ha MIrpailiiiHi CJIy>KOU OKpeMHUX KpaiH
€Bpomnu.

Tpancdopmarris mMirpariiHux MpPoOIECIB y CydacHOMY CBITI dopmye
MPUHIIMIIOBO HOBUM aKTyaJIbHUH KOHTEKCT (OpMyBaHHSA 1 peaiizarii
MITPAIIHHOT ~ TOJITUKH, JJI1 SKOTO CYTTEBUMHM €  JIOMIHYBaHHS
€KOHOMIYHUX MOTHBIB MIrpaiii, 3pOCTaHHS 30BHIIIHIX TPYJAOBUX
Mirpamiii, guepcudikaiiisi apeaniB (popMyBaHHsS MITpaliiHUX MOTOKIB 1
MICIIb PO3MIIICHHS MIrpaHTIB, MIABUIIEHHS 3arajbHOi MIrpariiHol
MOOUIBHOCTI HACEJIEHHS, 110 CIIOHYKA€E A0 3POCTAaHHS €THOKOH(MECIHHOTO 1
COIIIOKYJIBTYPHOI'O PI3HOMAHITTSI.

«EBporieiicbkka MirpaiiiiHa Kpu3za» — I€ KOMIUIEKCHa Mpooiiema,
(dopMyBaHHS AKOI BKJIIOUA€E B ce0e JEKUIbKa BAKIMBUX KOMIIOHEHTIB, IO
XapakTepU3yloTh MITpalliiHy KpHU3y, a came: - HE3aKOHHHUM MepeTHH
KOPJAOHY; - KOHTpabaH/a; - KceHO(oO1s; - 3HauHa TPUBAIICTh MITPALIHHUX
npo0siemM; - (iHAHCOBAa CTOpOHA MPOOJIEMHU; - JOCTYN 1O SIKICHOTO
XapuyBaHHS; - BIICYTHICTh OILUIa4yBaHOI POOOTH; - MOMKJIUBICTh OTPUMATH
OyIlb-SIKy OCBITY; - BIJICYTHICTh HaJIE)KHOT'O IMPABOBOTO PETYJIOBAHHS; -
BIJICYTHICTh LIUTICHOI Y3rOKE€HOI CTpaTerii MpOTH/Iil HeJlIeraJIbHO1 Mirpartii
[2].

BpaxoByrouu 3a3HaueHe, KpaiHu €BpOCOI03y BIAINCH JO 3aXO/IIB
I10/I0 BITHOBJICHHSI MPUKOPJAOHHOTO KOHTPOJIIO (8 kpain-wieHiB €C), 110
HE JI03BOJISIE TOBHICTIO 3yNMUHUTH MOTIK MITPAHTIB, aje 3a0e3Me4YuTh iX
CyBOpUM OOJIK 1 KOHTPOJb, & 1€ 3HAYHO TMOJIETIIUTh YMPABIIHHS
MITpariiiHUM TOTOKOM Ta PO3MOALIOM ODKEHINB JJIS JIEraJbHOro ix
MPUTYJIKY B PI3HUX €BPONEUCHKUX KpaiHax. Ajpke, Opak HaJIeKHOI
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peectpartiii 1 001Ky ODKEHIIB Ta HE MPOBEACHHS JAKTHUIOCKOIMII (3HATTS
BIJIONTKIB MajblliB) YCKJIAIHIOE IPOLIEC HAJaHHS MEIUYHOI 1 COIllabHO1
JOMOMOTH Hejleranam [3].

OTxe, ChOTOJIHI MOCTa€ MUTAHHS CKOOMEPOBAHUX [ BCIX KpaiH
YJICHIB I po3poOKK €(EeKTUBHOI MITpaliiHOi MOJITUKHU, peaaryBaHHS
JOKYMEHTIB SIKI BHJIAIOTHCA TMPOTITOM Bke 20-TH POKIB, TAKUM YUHOM
n00 BOHHU BIJAMOBIJATM BHUKIUKAM ChOTOJICHHS, 00 €IHAHHS 3yCWIb Y
O0OpoThO1 13 paguKaJIbHUMM ICJIaMIiCTaMHd Ta 3aXHCT HACEJICHHS Bij
peaJbHUX Ta MOTEHIIHHUX 3arpo3, 10 Hece 13 co00k0 MirpailiiiHa Kpusa 3
SIKOXO ChOT'OJTHI CTUKAEThCS €Bporneiicbkuil Coro3.
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IBanuyk Mapra IOpiiBHa,

CTYACHTKA HABYaJIbHO-HAYKOBOI'O HOpHU-
auyHOoro 1HCTUTYTY IlpuKapmnarchKkoro
HAI[IOHAJLHOTO YHIBEpCUTETYy 1M. B.
Credannka

HaykoBuii  KepiBHHUK: BUKJIAJa4,
KaHJIUIaT IopuandHux Hayk 3inm4 JI. B.
(Marta Ivanchuk,

student of the educational and scientific
law institute, Vasyl Stefanyk
Precarpathian national university.
Scientific adviser: candidate of law
science, lecturer Liubomyr Zinych)

IIpaBoBa ouninka aiit OOH Ta ¢BiTOBOI CIUIBHOTH L1010
BperyJJIl0BaHHA KOH(PIIKTY Mixk YKpaiHow Ta Pociero.
(Legal assessment of the actions of the UN and the world community
to resolve the conflict between Ukraine and Russia)

Kondpnikr Ha cxoal VYKpalHM CTaB OJHAM 3  HaAWOLIbII
KPOBOMNPOJUTHUX B €BpoOIl 3 yacy 3akiH4YeHHS Jlpyroi CBITOBOi1 BIMHM.
Biiina na JlonOaci, mo TpuBae BKe M'STh POKIB IMOCIIb, 3aBAana
BEJIMYE3HUX JIIOACHKUX, TEPUTOPIATbHUX, (PIHAHCOBO-EKOHOMIUYHHMX BTpaT
Vkpaini. Ile He € “kpuszoro B VYKpaiHi”, He “TpoOMaasiHCbKUM
npotuctosHHsAM . Pociiicbka 30poiiHa iHTepBeHuis Ha Cxo1 YKkpainu, sika
CTaja OJIHI€I0 3 MPUYMH TOcTpoi KoH(PpoHTauii Ha oci “3axig-Pocia”, 3
OJIHOTO OOKY, IMOKa3aJia iICTUHHY MNPUPOJY Ta LI IMIEPCHKOI MOJITUKH
Kpemiist Ha CBITOBIM apeHi, a 3 IHIIIOTO — BUSIBUJIA BPA3JIUMBOCTI 1 CJIa0OKOCTI
3axiAHOTO CBITY. HUHI B 30H1 KOH(MJIIKTY TPUBAIOTH €MI30ANYHI OOMOBI 1ii,
cutyalliss nepeOyBae y a3zl “HiI BIAHM, HI MHpPY , a JIUHAMIKA
reONnoOJITUYHUX TPOLECIB, TEHACHII Ha OKYHNOBAaHUX TEPUTOPIAX,
pe3yJIbTaTH TEPEroBOpiB y pizHUX dopMaTrax 0OyYMOBIIOIOTH CKJIATHICTh
MOIIYKY IUISIXiB 1 MEXaH13M1B BPETyJIFOBAaHHS KOH(IIIKTY.

Pociiiceko-ykpaiHcbkuil BiicbkoBUM KOHGIIKT 3 2014 poky 3a3HaB

MDKHApOJIHOI ~ peakiii: TMOJITUYHOI Ta TMPaBOBOi OLIHKHU, pIIICHb
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MDKHApOJHHUX OpraHizallii Ta MOJITHYHUX 1HCTHTYTIB OKpEeMHUX KpaiH, a
TaKO BIJIMOBIHI 3aX0I1 MI)KHAPOJIHOI CIIJIbHOTH.

27 oepe3ns 2014 poxy I'enepanpHa AcambOnes OOH npuiinsia
pesononiio 1npo «TeputopiasibHa UUIICHICTh YKpaiHW», ska cTaja
OCHOBOIO BCIX MOJAJBIINX MIDKHAPOIHO-TIPABOBUX JOKYMEHTIB 3 IIUX
nuTaHb. JlaHa pesononia MiATBEpKYye okymarito Pocieto Tteputopii
Kpumy, a Takox 3asBisi€e MPO HEBU3HAHHS KPUMCBHKOTO «peepeHIyMmy».
I'enepansua AcamOnes OOH mnigTpuMmana TepUTOpIAIbHY IUTICHICTh
VYkpainu, BuzHaBimu Kpum 1 CeBacTomnosb i HEBiJJ€eMHUMU YacTUHAMHU. 3a
BIJINOBIIHY pe3odtolito nporosiocyBanu 100 kpain-unenis OOH 31 194.
[Ipotu mporosiocyBanu 11 kpain, 58 kpaiH yrpumanucs, pemra He Opana
y4acTl B rojocyBanHi [1].

Pezomromist 'enepanprOi acambOmei OOH Big 15 nucromama 2016
poky «Curyailisi 3 npaBamu JoauHU B ABToHOMHIN PecryOmimi Kpum 1
MmicTi CeBacromnoib (YkpaiHa)» mATBEpKY€E oKynaiiio Pociero Teputopii
Kpumy 1 mopymienns Pociero mpaB mroaeit Ha Teputopii Kpumy. Bona
3aCyKy€ CeprO3HI MOPYIIEHHS 1 3JIOBKHMBaHHS BIJITHOCHO XUTEI1B Kpumy,
a TaKoX 3akiiMkae PocCiio HOTpUMYBATHUCS CBOiX 3000B'sI3aHb BIJMOBIIHO
10 MIXKHApOJHOTO IMpaBa 1 BUMAara€ HEraHOrO 3BUILHEHHS YKPAaiHCHKUX
rPOMaJIsH.

Peszomroniss 'enepanbhnoi Acamb6nei OOH «Curyaiiss 3 mpaBamu
moauau B ABToHoMHIN PecnyOmini Kpum ta m. CeBacronoib, YKpaiHa»
cxBaieHa 16 rpyausa 2020 poky KoHcTaTye, mo Pocisi He BUKOHYE
MDKHapOJIHI 3000B's3aHHs y cdepl OpaB JTOJAUHU Ta MIXKHAPOIHOTO
TYMaHITApHOTO TpaBa, a TaAKOX, 110 PIBEHb JTOTPUMAaHHA MpaB JIOAUHU B
Kpumy micns iioro okynartiii Pociero 3Ha4HO 3HU3UBCS [2].

[Ipote pesomroris I'eHepanpHoi Acam0Orei, Ha BIAMIHY BiJl pillICHb
Pamu besneku OOH, wMae pekoMmMeHIalIMHUNA XapakTep 1 HE €
00OB'SI3KOBOIO /10 BUKOHaHHS. Ha manuii wac BigOyJiocs TOHAJI COPOK
BiAnoBigHUX 3aciganb Pb OOH y 3B’s3Ky 3 pOCIMCBKO-YKpPaiHCHKUM
KOH(IIKTOM, HasIBHICTh IpaBa «BeTo» y P® BUsSBWIOCH BU3HAYAIBHUM
(bakTOpoM y HECIIPOMOIKHOCTI Pajiu cxBaiuTH CyOCTaHTUBHI PIIlICHHS, SIKi
MOTJId O CHpPUATH NPUMUHEHHIO Pociiickkoi arpecii npotu Ykpainu. Pb
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OOH 3morna mpudHATH JWIIE JBa PillIeHHS: pe3omtomito 2166 Big 21
aunHs 2014 p. 13 3acyKeHHSIM 30UTTA JliTaka Majdal31MChKUX aBilajiHii
MH-17 Tta pezomtomito 2202 Bim 17 motoro 2015 p. Ha TIATPUMKY
«Kommekcy 3axo/iB 3 iMIIeMeHTaIli MiHCbKHUX JOMOBIIEHOCTEH Bijg 12
motoro 2015 p.». Pazom 3 num, yepe3 nosuilito Pocii, skxa 3actocyBana
npaBo «BeTo», Pb OOH He cxBanuia Taki BaXJIuB1 JOKYMEHTH:

- npoekT pesoorii S/2014/189 (6epezenp 2014 p.), axkuii MaB Ha
METi IIe pa3 MIATBEPAUTH CYBEPEHITET Ta TEPUTOPIaIbHY IITICHICThH
VYkpaiHd, a TakoXX BHU3HATH HEJETITUMHUM TMceBIopedepeHayM B
ABtoHoMHIN PecryOmimi Kpuwm;

- mpoekT pe3ontonii S/2015/562 (nmunens 2015 p.), y BIANOBITHOCTI
70 SIKOTO CTBOPIOBABCS MIDKHAPOJIHUNM KPUMIHAIBHHN TpUOYHANM s
po3ciiayBaHHs aBiakaTactpodu jitaka MH-17 [3].

Takoxx uepe3 mo3umiro Pocii Tako)X 3aaulIaeTbCsi HEBUPILICHUM
MUTAHHS PO3ropTaHHA Ha 3BepHEHHs VYkpainum omnepamii OOH 3
MIITPUMaHH MUPY Ha CXO0J1 YKpaiHu.

Croroani Opranizamis O0’enqnanux Hariii yacto crae 00’€KTOM
KPUTUKH Yepe3 HU3KY NpUuuruH. OCOOIUBO 1€ CTOCYETHCS MMUTaHb OE3MEKH,
BUPIIICHHS IKUX HE € I0CTaTHLO e(PeKTUBHUM. L{e XxapakTepusyeTbcsi TUM,
mo nocTiiHi wieHn Paau 6esneku OOH — Benuka bputanis, Kurai,
Opanris, Pocis Ta Cronyueni IlItati — MaioTh mpaBo BETO HA Oyb-AKe
pimeHHs. B pe3ynbprari, OUIBIIICTE KOH(IIKTIB, B Kl OyJH 3aidyyeHi
nocrtiiini uineHn Pagu Oesneku OOH, abo He BUPIIIYIOTBCS, a0o
HEMOJKJIUBO HISIK BlapearyBaTu 1 Pama He Moke HI4Oro 3poOUTH uepes
MOJIITHU3ALIII0 IILOTO TIpoIiecy [4].

Ak pesyaprar, OOH BTpatniia MOXKIUBICTh BIAITPaTH POIb, IS SIKOi
BOHA, BJACHE, CTBOpIOBAJacs: IJIA 3amoOiraHHs BiifH, arpecii, OKyIailii,
TaKOXX OpraHizailisi He 3poOuiia BCe MOKIIMBE JjIsi TOTO, 100 3amoOirTu
anekcii Pociero ykpaincekoro Kpumy B 2014 porii.

Boanouac 3Boautu HaHiBelb pojb OOH He MokHa, aKe Pe30JIIolLii,
muckycii ta pexnapanii OOH e BaximBuMu 1isi HiKCyBaHHS 1I1€1 1CTOPIi,
JUIsL MDKHAPOJHOTO TIpaBa, JiJIsg KpaiH->)KepTB arpecii abo aHeKcii, OCKIIbKU
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Mpy 3MIHI TIONITHYHOI PEaJbHOCTI IIe JO3BOJIMTH alelioBaTH 10 ITUX
PE30JIIOIII B MIDKHAPOJIHUX CYJlaX — YUHHUX YU MaOYTHIX.
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Crepynbko HOuisa IlerpiBHa,
CTYACHTKA HaB4YaJIbHO-HAYKOBOI'O
IOpUANYHOrO 1HCTUTYTY Ilpukapnart-
ChKOT'0 HAaIllOHAJILHOTO YHIBEPCUTETY
iM. B. Ctedanuxka.

HaykoBuii kepiBHHK: 1podecop,
NOKTOp ropuanuHux Hayk Kuumn B. B.
(Yuliya Stefunkao,

student of the educational and
scientific law institute, Vasyl Stefanyk
Precarpathian national university.
Scientific adviser: professor, doctor
of law Vitalii Knysh)

IIpoOJsiemu Ta mepcnexkTuBu BeTyny YKpainu 10 HATO.
(Problems and prospects of Ukraine's accession to NATO)

At the current stage of formation and development of Ukrainian
statehood, joining NATO may become the most discussed topic not only in
Ukraine. Ukrainian politics is also the whole society. However, it can be
said that the emphasis is mainly on external or public aspects. These are
often far from explicit or indirect positive factors.

At the same time, there is a lack of discussion on NATO accession
and future membership. That is why our goal is to reveal certain problems
and conditions of Ukraine's accession to NATO.

First of all, it should be noted that NATO is an international
organization established on April 4, 1949 for the collective defence of
Western Europe and North America in accordance with the principles of
Art. 51 of the Charter of the United Nations.

Under the Washington Treaty, each member state has additional
obligations and benefits from participating in the collective security
system. Article 5 states that an armed attack on one or more NATO
members is considered an attack on all members, and in the event of such
an attack, each of them assists the attacked party and immediately takes,

individually or jointly with other Parties, such action as may be deemed
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necessary, including the use of force, to restore and maintain security in
the North Atlantic region.

However, when Viktor Yanukovych came to power in Ukraine in
2010, the Interdepartmental Commission for Ukraine's Preparations for
NATO Accession and the National Centre for Euro-Atlantic Integration
were liguidated. Only after the Revolution of Dignity, the annexation of
Crimea and the beginning of the war in Donbass did the question of
Ukraine's accession to NATO arise again.

At the NATO Summit in Brussels on 14 June 2021, the Allies
reaffirmed the decision of the 2008 Bucharest Summit that Ukraine would
become a member of NATO, but reforms are needed to obtain a
membership action plan.

At a briefing after the summit, NATO Secretary General Jens
Stoltenberg said that Russia would not influence Ukraine's decision to join
NATO. As Jens Stoltenberg noted, each country chooses its own path.
When Ukraine becomes a member of NATO, the decision is made by
Ukraine itself and its 30 allies. Russia does not have the right to vote here.

After the summit, US President Joe Biden confirmed the possibility
of Ukraine's accession to NATO, but said it was a long-term problem that
needed to eradicate corruption. But this has not yet been done. Ukraine
must build a democratic government, free from oligarchs.

Reforms needed to join NATO include military reforms, defence
procurement and decentralization. National secrecy is also an important
reform of the Allies. Ukraine needs a reform of the Security Service of
Ukraine. We still use the system inherited from the Soviet Union. The
United States uses electronic secret sharing networks with limited access.
There is no such possibility in Ukraine. All NATO members have
reformed electronic communication with headquarters.

In addition, NATO member states are looking forward to the
reorganization of the Ukrainian Security Agency. It is a question of
liquidation of the old system of SBU. The most useful reform now is the
KGB structure. The Allies want it to be a modern counterintelligence
service, not a law enforcement one.
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Article 1 of the treaty also stipulates that the members of the alliance
settle international disputes peacefully and act in this direction in
accordance with the Charter of the United Nations. Ukraine has never
resolved international disputes by military means. In this context, it is very
important that although Russia has a full understanding of the invasion and
annexation of Crimea by the East, the country has not yet declared martial
law.

Ukraine and its Western partners relied on the Minsk Agreements as
a mechanism for resolving the conflict in Donbas, which, of course, has
been widely criticized for affecting the security situation in the ATO zone,
which is fully in line with article agreement on the peaceful settlement of
conflicts.

Article 1 of the Treaty also stipulates that Allies resolve international
disputes peacefully and act in accordance with the UN Charter. Ukraine
has never resolved international disputes by military means. In this
context, it is very important that despite a full understanding of Russia's
aggression in the East and the annexation of Crimea, martial law has not
been declared in the country.

The reliance of Ukraine and its Western partners on the Minsk
Agreements, as a mechanism for resolving the conflict in Donbas, which is
widely criticized for their impact on the security situation in the ATO
zone, is in line with Article 1 of the Treaty: a peaceful settlement of the
conflict.

The invasion of the Russian Federation cannot be considered a legal
obstacle to Ukraine's membership in the Alliance. The prospect of
membership lies solely in the political sphere.

There are two ways for Ukraine to join NATO at the moment: 1)
amending the UN Charter (which is very unlikely; almost impossible). 2)
the creation of a separate NATO organization for Eastern Europe.

As confirmed by the Bucharest Summit Declaration, future accession
to NATO is a natural and conscious choice for Ukraine.

However, 13 years have passed since the summit opened up Euro-
Atlantic prospects for Ukraine, and Ukraine has not yet entered the next
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(and final) phase of integration - an invitation to implement the NATO
Members' Action Plan (MAP).

In addition, Ukraine's overall membership in the alliance in the future
and the issue of inviting the implementation of the MAP, in particular,
remain extremely toxic in the dialogue between Ukraine and NATO.

To some extent, Ukraine and the Alliance use two different
languages to communicate: Ukraine is the language of integration and
NATO is the language of partners. This is due to the fact that Ukraine
mainly considers itself as a candidate country for membership, while
NATO mainly considers Ukraine as a partner.

References:

1.NATO — Official text: CeBepoaTinanTudyeckuii gorosop, 04-Apr.
URL.: https://www.nato.int/cps/ru/natohg/official texts 17120.htm,

2.Vxpaina — HATO — MiHicTepCTBO 3aKOPJOHHUX CIIpaB YKpaiHHU.
URL.: https://mfa.gov.ua/yevropejska-integraciya/vidnosini-ukrayina-yes.
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IleniTuak Jlinisa TapaciBHa,

MaricTp TmpaBa HaBYaJIbHO-HAyKOBOIO
IOpUIMYHOTO  1HCTUTYTY  I[lpukapnart-
CHKOT'O HAI[IOHAJIBHOTO YHIBEPCUTETY IM.
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HaykoBuii KepiBHUK: npodecop,
NOKTOp ropuanuHux Hayk Kuumn B. B.
(Liliya Shepitchak,

master of laws of the educational and
scientific law institute, Vasyl Stefanyk
Precarpathian national university.
Scientific adviser: professor, doctor of
law Vitalii Knysh)

IlepcnexkTnBY HeoKynamii Ta peiHTerpamii THM4acoBo
OKYNOBAHUX TEPUTOPi YKPAIHU: Mi’KHAPOJAHO-TIPABOBUM Ta
HAIOHAJLHUM aCEeKTH.
(Prospects for deoccupation and reintegration of the temporarily
occupied territories of Ukraine: international legal and national
aspects)

The emergence of conflict between Russia and Ukraine was based on
Russia's efforts to restore and expand control over part of the world;
Ukraine's efforts under pressure from Russia to maintain and expand its
independence; Weakness of state institutions of Ukraine. The precondition
for the conflict was Russia's openly unfriendly policy towards Ukraine,
which manifested itself in the form of propaganda.

At the same time, the development and aggravation of the Russian-
Ukrainian conflict consists of the following stages: the occupation of the
premises of the Supreme Council and the ARC government by the Russian
special forces; creation of the "Donetsk People's Republic" and the
"Lugansk People's Republic”; invasion of the territory of Donetsk and
Lugansk regions by regular units of the Armed Forces of Russia.

At present, radical international legal ways of resolving the Russian-

Ukrainian conflict have been formulated. It is determined that they are: the
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scenario of "total war" (characterized by open military aggression on the
part of Russia, intensified by the mobilization of Ukraine), the scenario of
"cutting off" or "walls".

It should also be noted that the main forms of influence of foreign
countries on the resolution of the Russian-Ukrainian conflict are: limiting
Russia's participation in international organizations; introduction of
targeted and sectoral sanctions against Russia by the world's leading
countries; establishment of financial and economic restrictions for Russian
enterprises, institutions and organizations; introduction of visa restrictions
for Russian citizens.

The Organization for Security and Cooperation in Europe has played
a key role in resolving the conflict between Russia and Ukraine. It adopted
a number of decisions that identified the basis for cooperation between the
OSCE and Ukraine in the field of state security and launched the activities
of the Special Monitoring Mission on the territory of Ukraine, which is
designed to facilitate dialogue between the two countries.

In order to ensure peace, international law and ensure the sovereignty
of states as leading subjects of international law, it is also appropriate to
define the concept of "deoccupation", which should be understood as a
system of legal, organizational or military measures involving voluntary
release or the state with the support of other subjects of international law
with the subsequent application of international recovery and
compensation procedures.

In the process of Russia's occupation of the Autonomous Republic of
Crimea, there were violations of international law regarding the right of
peoples to self-determination during the so-called referendum in March
2014, violation of international standards in recognizing the sovereignty of
states as subjects of international law, and violation of referendum law Of
Ukraine and legislation on the state border of Ukraine.

Attention should also be paid to the miscalculations of the Ukrainian
authorities during the occupation. The main mistakes include insufficient
control over the Armed Forces of Ukraine and law enforcement agencies
stationed in the territory of the Autonomous Republic of Crimea, as well
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as insufficient cooperation with international (especially law enforcement)
forces in the first days of the occupation. In particular, an attempt could be
made to organize joint military exercises off the coast of the Autonomous
Republic of Crimea in the framework of Ukraine-NATO cooperation, etc.

It is also worth noting that Russia's opposition as occupier of Crimea
has minimal effectiveness. It is reduced only to information counteraction
and, in part, organizational counteraction (in terms of the use of diplomatic
means in conjunction with international organizations and leading
European countries). In our opinion, it is expedient to strengthen measures
of international political and international economic influence on the
Russian Federation as an occupier.

It should be understood that the mechanism of deoccupation of the
temporarily occupied territories is a set of principles, forms, methods, tools
used by relevant entities (public authorities, international law entities, civil
society institutions, etc.) to successfully ensure deoccupation and further
reintegration of the temporarily occupied territory of Ukraine.

The mechanism of deoccupation of the temporarily occupied
territories of Ukraine can be differentiated into the following structural
elements:

a) political forms and means of deoccupation of the temporarily
occupied territories of Ukraine, which can be divided into foreign policy
and domestic policy;

b) institutional and organizational forms and means of deoccupation
of the temporarily occupied territories of Ukraine provide for the analysis
of the effectiveness of the exercise of powers of public authorities of
Ukraine to restore the territorial integrity of Ukraine;

c) socio-economic forms and means of deoccupation of the
temporarily occupied territories of Ukraine provide for the revision of
social, migration, demographic, investment, price, monetary, personnel,
educational policy of the state;

d) legal forms and means of deoccupation of the temporarily
occupied territories of Ukraine include analysis of law-making and law-
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enforcement forms of deoccupation and reintegration, improvement of the
existing legal framework in this area;

e) information and ideological forms and means of deoccupation of
the temporarily occupied territories of Ukraine should ensure the
development of information space in order to provide the international
community with objective information about the situation in the
temporarily occupied territory of Ukraine.
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ABopcbkui bornan MuxaiijioBuu,
MAaricTp HaB4YaJIbHO-HAyKOBOTO FOPHUINY-
HOrO  1HCTUTYTY  IIpukapmnarchbKoro
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(Bohdan Yavorsky,

student of the educational and scientific
law institute, Vasyl Stefanyk
Precarpathian national university.
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science, lecturer Liubomyr Zinych)

Micis OOH mono Bpery,iloBaHHs 30pOMHOT0 KOHQUIIKTY MixK
Ykpainow Ta Pociero.

(UN mission for the settlement of the armed conflict between
Ukraine and Russia)

3 20 mororo 2014 poky YkpaiHa mpoTujii€ pOCIMCHKIN BIMCHKOBIN
arpecii. Y pe3ynbTari Bopoxux i Pocii yacTuHa CyBepeHHOI TepHUTOpii
VYkpainu (ABToHoMHa Pecmybnmika Kpum Ta M. CeBacromnosib, OKpemi
teputopii Jlonenpkoi Ta Jlyrancekoi oo6Onacteit) (6mm3pko 44 000
KBaJpaTHUX KM abo0 7% Teputopii YKpainu) nepedyBae IiJl TUMYACOBOIO
1HO3eMHOI0 okymalier y nopyuenas Ctatyty OOH.

Pociiiceka arpecis mpoTu YkpaiHu mpusBesa g0 3aruoeni moHan 13
000 mromeit ta nmonan 30 000 mopaneHux. Ll KUIBKICTh TaKOXK BKIIOYAE
298 mnacaxupiB peiicy MH17, 3arubnux B pe3ynbTaTi TepakTy 17 numnHs
2014 poxy, konu nitTak Manaif3iiicbKuX aBiajliHId OyB 30MTUI 3 paKeTHOI
cucteMu bYK, nepekunyToi Ha okynoBaHy Teputopito Jonbdacy 3 PO.

[Tonan 1,43 minbitona menikaniiB Kpumy ta lonbacy € BHyTpilIHBO
NepeMileHMMH 0co0aMu TiClsi TOTro, AK 1X 3MYCHUJIM 3aJIUIIATH CBOI
noMiBKH [1].
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Mixunapoauuii kpuMinanbauii cyn (MKC) y nucronam 2016 poky
MOCTAHOBUB, 110 BiifHA Ha CXOJ1 YKpaiHU — 1€ «MIKHAPOJHUNU 30pOHUMN
KOHQIIKT MK YKpaiHoto Ta Pociiickkoro desepaliieroy.

Kputuku roBopsitb, 1m0 Pocis 3aoxouyBajia cemapatusMm 1
nig0yproBaja HACEJICHHS B 3HAYHIM 4YacTHMHI YKpaiHM TICHsS TOro, SIK y
moromy 2014 poky TonimiHii npe3ueHT BikTop SIHyKoBHUY BTIK 13 KpaiHU
3 OIJISITy HA MacOB1 IPOTECTH, BIIOMUX sIK MalinaH.

[Iporectu cniamaxnynu Bocenu 2013 poky, ko SAHYKOBUY panToBO
BIJIMOBHMBCS BiJl IUIaHIB IANMCATH Yrojay, IO IOCHJIIOBalia 3B’ S3KHU
VYkpainu 3 €BpOneMchKUM COIO30M, 1 3aKJIMKaB JI0 TICHIIIOI €KOHOMIYHOT
iHTerpaiiii 3 Pociero [2].

Cunpbauii Tonoc I'enepanbuoi Acam6iei OOH TakoX € BaXJIMBUM
€JIEMEHTOM MDKHApOJIHOTO THUCKY, 100 3MycuTH PoOCiI0 BHKOHYBaTH
MIiHCBKI TOMOBJIEHOCT] Ta pO3IMOYaTH JICOKYMHAIlll0 YKPaiHChbKOI TEPUTOPII.
27 6epesns 2014 poky I'enepanbaa Acambiess OOH cxBanuia pe3otoliio
68/262 «TeputopiadbHa UUIICHICTh YKpaiHW», MIATBEPIUBIIN CBOIO
MPUXUIIBHICTE CYBEPEHITETY, MNOJITUYHIA HE3aJIeXKHOCTI, €THOCTI Ta
TEPUTOPIATbHIN LUTICHOCTI YKpaiHU B MeXax ii MIKHAPOJHO BU3HAHUX
KOPJIOHIB Ta BIJCYTHOCTI Oy/Ib-SIKMX MPaBOBHUX MIJCTaB ISl 3MIHHU CTaTyCy
ABtonoMHoi Pecnyoniku Kpum ta m.CeBactomosib. '’A OOH Ttakox
3aKJIMKajla BCl JepKaBW BIAMOBUTHCS 1 yTpUMyBaTuCA BIJ iH,
CIIPSIMOBaHUX Ha YaCTKOBE a00 MOBHE pYWHYBaHHS HAIlIOHAJBHOI €THOCTI
Ta TEPUTOPIATBbHOI LUIICHOCTI YKpaiHW, BKIIOYAIOYM OyJIb-sIKI CrpoOu
3MIHUTH KOPJAOHU YKpaiHU IUIIXOM 3arpo3ud a00 BUKOPUCTAHHS CHIIM YU
IHIIMX HE3aKOHHUX 3aC001B.

[{ro mo3unito miarBepawin 1 pezomonii ['enacam6iiei OOH 71/205,
72/190, 73/263, 74/168, 75/192 "Cwuryamis 3 mnpaBamMu JIOJUHU B
AtonoMHiIN PecniyOmii Kpum Ta micti CeBacTononb, YKpaiHa', a Takox
73/194, 74/17 Ta 75/29 «lIpobnema MimiTapuzamii ABTOHOMHOI
Pecniyoniku Kpum ta Micta CeBacTonojib, YKpaiHa, a TaKOXX 4YacTHH
Yopuoro ta A30BcbKkOro Mopi». KpiMm Toro, 1i pe3oJirorii 0JIHO3HAYHO
kBaniikyBanu Pociio sik Jep:kaBy-OKyInaHTa Ta 3akiukaiu PO HerailiHo
MPUIIMHUATYA TUMYACOBY OKYIIaIlito TepuTopii Ykpainu [1].
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[lincymoBytouM, BapTO 3a3HAYUTH, IO Yy KOPOTKOCTPOKOBIU
MEePCHEKTUB] 3yCHIUIS YKpaiHU MarTh OyTH 30CEpEKEeHI HE CTUIBKM Ha
BperynoBaHHa KoHGikTy Ha JloHOaci, CKIIBKM Ha MIiHIMI3aIlil0 HOro
HEraTUBHUX HACIIAKIB JUIs HaIIOi Jiep)KaBH. YKpaiHl CIIiJI PO3YMITH, IO
BupimieHHa kKoHGikTy Ha JlonOaci Ha ymoBax KueBa mMoxiuBe nuiie y
BUIIAJIKy BHYTPIIIHHOI KOHCOMIAAIii yKpaiHChKOi nepxaBu. HezamexHo
Bin koHGmikty Ha JlonOaci ta amnekcii Kpumy, Vkpaini HeoOXigHO
nepeayciM mooyayBatu eeKTUBHY Mojeib AepxkaBu Ha 90% Teputopii,
K1 KOHTPOJIOIOThCS ypsiaoMm. KiHileBa 1UIb TakOi MOJITUKU TOJISITAE Y
dbopmyBaHHI YKpaiHM SIK TEepUTOpli CBOOOAM, OE3MEKH, BEPXOBEHCTBA
nmpaBa, J00poOyTy, 3aXHCTy MPUBATHOI BJIACHOCTI 3 MIHIMAJIbHUM
BTPYUYaHHSIM JEp>kaBu B yci cdepu, 3a BUHATKOM OOOPOHU, 30BHINIHBOI
MOJITUKH, TPABONOPAJIKY ¥ moaaTkis [3, ¢.32].

Jlns monryKy apryMEHTOBaHUX BIIMOBIJIEM Ha 3a3HAYEHI MUTAHHS
CHif OLIBII JETAIHHO 3YNMUHUTUCS HAa OKPEMUX ICTOPUYHHUX 1 Cy4YaCHUX
acCIeKTax MUPOTBOPUYOCTI, 0COOMMBOCTAX KOHQIIKTY Ha JloHOAcCi, a TaKOX
CripoOyBaTH CHPOEKTYBaTH OTPUMAHI BUCHOBKHM Ha peallii POCIHCHKO-
YKPATHCHKOTO KOH(IIIKTY Ta OLIHUTH MOJIMBI BapilaHTH, iX MEpPEeBaru Ta
HEJIOIKY, BUBHAYUTH TOJIOBHI MEPEIYMOBU YCIIXY Ta PU3UKUA IMOBIPHOI
orepari.

Cnucok BUKOPUCTAHUX JIKepeJt
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Stages of cooperation between Ukraine and NATO.
(ETanu cniBpoOiTHunTea Ykpainu ta HATO)

It should be noted that on August 24, 1991, the Verkhovna Rada of
Ukraine adopted the Act of Independence of Ukraine, which confirms the
fact of withdrawal from the USSR and the beginning of the former Soviet
republic as an independent and sovereign state. This year was also the
starting point for partnerships with European countries and the initial stage
of cooperation with NATO.

On 15 March 1992, following an official invitation from NATO
Secretary General Werner, Ukraine became a member of the North
Atlantic Cooperation Council (NACC) on the same day as all members of
the Commonwealth of Independent States, an organization formed by the
collapse of the Soviet Union. .

Ukraine also joined the Partnership for Peace program in 1994 and in
accordance with its current legislation, Ukraine provided 1,291
servicemen, 10 aircraft, 6 helicopters, 2 ships and paramilitary civil
defense units and two training grounds to participate in the program
[1, p. 26].

The Republic of Ukraine was one of the founders of the Euro-

Atlantic Partnership Council (EAPC), which replaced the RPAS in May
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1997. The EAPC is an important mechanism for regular consultations on a
wide range of political and pan-European and regional security issues. The
EAPC allows Partner countries to participate in NATO's decision-making
and decision-making processes that affect their interests. Ukraine is in
favor of further strengthening the EAPC consultation and cooperation
process, and considers the EAPC to be a body of ongoing dialogue
between NATO and Partner countries [2].

In general, this stage is characterized by the establishment of
Ukraine's initial international relations in the political arena. Relations with
NATO are conducted only through the organizations and programs listed
above. Cooperation is mostly formal, but it is this foundation that will
eventually allow Ukraine to deepen its cooperation with the North Atlantic
Organization.

On 1 June 1995, President Kuchma met with the Secretary General
and expressed his country's desire to take NATO-UKraine relations to the
next level. Already on September 14, 1995, a special meeting of the North
Atlantic Council in the format of "16 + 1" was held, which resulted in the
approval of a joint statement of Ukraine and the press alliance, which
announced the beginning of "expanded and deepened" [3].

Subsequent meetings were held at various levels in 1996 and 1997. A
Ukrainian mission to NATO was set up, which included a military
representative. Ukraine is also represented at the Partnership Coordination
Center (RCC), located in Mons, Belgium.

During January-March 1996, a joint document was agreed between
Ukraine and NATO - "Implementation of the expansion and deepening of
relations between Ukraine and NATO". In April 1996, as part of the
implementation of this document, the first scheduled meeting of the
NATO-Ukraine Political Committee on the Architecture of European
Security and Ukraine's Security as a State that has voluntarily renounced
nuclear weapons took place. A special partnership for Ukraine meant
expanding Ukraine's cooperation with NATO at all levels and in all
dimensions - political, military, economic, environmental, scientific and
technical, informational, etc. [4].
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The relationship was further developed with the signing in 1997 of
the Special Partnership Charter, which established the NATO-Ukraine
Commission (NATO), which was to oversee the development of
cooperation [5].

Thus, on March 20, the first round of talks with the Alliance on the
formalization of Ukraine-NATO relations took place at NATO
Headquarters in Brussels. Two rounds of expert talks with NATO on this
issue took place in Brussels in April 1997. The next round of NATO-
Ukraine talks on the draft document took place on 1 May during the visit
of the then NATO Secretary General H. Solana to Kyiv, and on 29 May
1997 at a meeting of NATO Foreign Ministers in Sintra (Portugal). Solana
and the Minister for Foreign Affairs of Ukraine H. Udovenko initialed the
"Charter on a Special Partnership between NATO and Ukraine" [6].

Ukraine considers the consistency of its political course to develop a
dynamic partnership with NATO to be a matter of principle. This is what
the State Program of Ukraine's Cooperation with NATO for 2001-2004
(DPS-2004), approved by the Decree of the President of Ukraine of
January 27, 2001, is aimed at.

DPS-2004 is a logical continuation of the first State Program,
designed for 1998-2000, is the basis for the formation of the annual Work
Plan for the implementation of the Charter and the Individual Partnership
Program, a tool to ensure their full and quality implementation by relevant
ministries of Ukraine. In addition to the traditional political, military-
political and military spheres of cooperation, the State Tax Service of 2004
strengthened the emphasis of our cooperation on such new priorities as
defense reform and non-military areas of cooperation (military-technical,
civil emergency planning and disaster preparedness, science). and
technology, military economics and defense industry conversion,
standardization and compatibility of weapons systems, airspace use, etc.)
[7].

On April 6, 2004, the Verkhovna Rada passed a law on the free
access of NATO forces to Ukraine.
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On June 15, 2004, the second version of the Military Doctrine of
Ukraine, approved by Leonid Kuchma's decree, contained a provision on
Ukraine's Euro-Atlantic integration policy, the ultimate goal of which was
to join NATO. However, as early as July 15, 2004, following a meeting of
the NATO-Ukraine Commission, President Kuchma issued a decree
stating that NATO membership was no longer the country's goal. stability
in Europe "

2004 was marked in the history of Ukraine as a year of political
confrontation between the ruling power led by the second President Leonid
Kuchma and its opposition led by Viktor Yushchenko. After a tough
political campaign, scandals, the Orange Revolution and odious elections,
the new president was the former chairman of the National Bank of
Ukraine, the leader of the Orange Revolution, Viktor Yushchenko,
Ukraine's first president with a clear pro-European stance. His election as
president has intensified Ukraine's dialogue with the European Union and
NATO.

On April 21, 2005, a meeting of the KUN at the level of Foreign
Ministers was held in Vilnius, which resulted in the approval of the
NATO-Ukraine  Ukraine document "Deepening NATO-Ukraine
Cooperation: Short-Term Measures". An agreement with the Alliance (in
the form of an exchange of letters) on Ukraine's participation in NATQO's
anti-terrorist operation in the Mediterranean "Active Efforts" was also
signed by the Minister for Foreign Affairs of Ukraine and the NATO
Secretary General during the Vilnius KUN meeting [8].

At the same time, the President returns to the military doctrine of
Ukraine the mention of the strategic goal of the state - "full membership in
NATO and the European Union" - by adjusting the direction of
cooperation with these organizations to more active development.

On October 14, 2005, the Cabinet of Ministers of Ukraine Nel1020
established the Government Committee on European and Euro-Atlantic
Integration, which operates in accordance with the General Regulations on
the Government Committee, taking into account the specifics of specific
measures for European and Euro-Atlantic integration. to achieve the
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criteria of Ukraine's membership in the EU and NATO), provided by the
Cabinet of Ministers of 17.12.05 Nel214 "on the peculiarities of the
Government Committee on European and Euro-Atlantic Integration”.

A major event took place on 18-20 October 2005, the first joint
meeting of the National Security and Defense Council of Ukraine and the
NATO North Atlantic Council in the history of Ukraine-NATO relations.
On December 28, 2005, the President of Ukraine issued a Decree enacting
the decision of the National Security and Defense Council of Ukraine of
November 25, 2005 "On Urgent Measures to Further Develop Ukraine's
Relations with the North Atlantic Treaty Organization (NATO)."

In pursuance of this legal act, decrees of the President of Ukraine
"On the National Coordination System of Ukraine's Cooperation with the
North Atlantic Treaty Organization" (Ne215 / 2006 of 13.03.06) and "On
the Interdepartmental Commission for Ukraine's Preparation for NATO
Accession" were developed and approved. (Ne429 / 2006 of 22 May 2006).

The situation is beginning to take off after the 2006 parliamentary
elections. As a result, the Party of Regions won a majority of seats, with
Viktor Yanukovych, a former opponent of the president, becoming the
new prime minister.

In autumn 2006, Ukraine was expected to be involved in the next
phase of relations with NATO, the NATO Membership Action Plan
(MAP), but on 14 September 2006 the Prime Minister of Ukraine visited
NATO Headquarters to attend a meeting of the Ukraine Commission. -
NATO. The Head of the Ukrainian Government proposed to postpone
Ukraine's accession to the MAP to a later period, justifying it by the need
for additional time to increase the level of awareness of Ukrainian society
about NATO [9].

These actions of the Prime Minister were fatal for joining NATO,
because in combination with the parliamentary crisis of 2007 and the
situation with the "Letter of Three", Ukraine proved to be a politically
unstable republic, and these actions will delay the provision of MAP to our
country to date .
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The situation is becoming more complicated due to the fact that a
third party also intervened in the negotiations - the Russian Federation
categorically denied the possibility of providing a MAP to Ukraine and
Georgia. The United States has failed to prove to its European partners the
need for a MAP, and so the 2008 Bucharest Summit was a summit of
missed opportunities for Ukraine. Despite the full support of the United
States, representatives of Germany, France, Belgium, the Netherlands,
Luxembourg, Italy, Spain, and Hungary refused to grant MAP to Ukraine,
citing a lack of support for North Atlantic integration within Ukraine [10].

The situation in relations with the Alliance has only worsened with
the coming to power of Viktor Yanukovych in Ukraine. On his initiative
and support on July 1, 2010 the Verkhovna Rada of Ukraine adopted the
Law of Ukraine "On the Principles of Domestic and Foreign Policy",
which enshrined the so-called. "Non-aligned" status as the basis of foreign
policy. The rejection of Euro-Atlantic integration was enshrined in law.

Ukraine's relations with NATO have not developed significantly
before one of the most tragic events in the history of modern Ukraine - the
Revolution of Dignity. The results of the Maidan are well known: on
February 22, 2014, President Viktor Yanukovych, who fled to the Russian
Federation, was removed in response to the removal of Russia in violation
of the Budapest Memorandum, the Partnership for Peace and other
international acts, with the help of its own military personnel. captured the
Crimean peninsula — part of Ukraine. These developments provoke the
resumption of relations between NATO and Ukraine.

The Russian occupation of Crimea and the invasion of the eastern
territories of Ukraine have put our post-revolutionary state without a
definite leader in an even more difficult position. In response to these
events, the following problems with the country's military defense became
apparent:

- lack of qualified personnel, most of the troops were volunteers;

- lack of necessary supplies of provisions, weapons and other
equipment
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Due to the critical situation, Ukraine's dialogue with the European
Union, the United States and NATO is intensifying. This section outlines
the main events of Ukraine's cooperation with NATO during the Russian-
Ukrainian war.

On 27 February 2014, an emergency meeting of the NATO-Ukraine
Commission at the level of Defense Ministers (NATO Headquarters,
Brussels) was held, during which NATO reaffirmed its commitment to the
provisions of the Charter on a Special Partnership with Ukraine, in
particular development, territorial integrity and sovereignty of Ukraine.
[16]

There are a number of meetings of the NATO-Ukraine Commissions
and official meetings with the participation of the Minister of Foreign
Affairs of Ukraine. These developments reinforce NATO's support for
Ukraine and condemnation of Russia's actions, but support is largely
formal in the form of promises of future cooperation and the Alliance's
response to emergencies. A significant event this year was the NATO
Welsh Summit on 4 September 2014.

The meeting was a defining event at the highest level against the
background of Russia's military intervention in Ukraine. The event
assessed Ukraine's role in maintaining Euro-Atlantic security, identified
modalities for further Ukraine-NATO cooperation, and demonstrated
Ukraine's active political and practical support for NATO and its member
states in overcoming the current security crisis, developing the national
defense and security sector. modernization of the Armed Forces of
Ukraine in accordance with NATO standards.

As a result of the meeting, a Joint Statement of the NATO-Ukraine
Commission at the level of Heads of State and Government was adopted,
which reflects the most important political elements of the KUN summit:
confirmation of Russia's military intervention in Ukraine and the fact
official recognition that Russia's actions are deliberate and have serious
consequences for the stability and security of the entire Euro-Atlantic area;
recognition of Russia's support for militants in eastern Ukraine; unanimous
support for the sovereignty and territorial integrity of Ukraine within its
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internationally recognized borders and categorical non-recognition and
condemnation of Russia's annexation of the Autonomous Republic of
Crimea; call on the Russian Federation to stop supporting the militants, to
withdraw its troops, to stop military activities along / across the border
with Ukraine, to start a meaningful dialogue with the Ukrainian
authorities. [8]

Also at the summit, Allies decided to launch significant new
initiatives to increase NATO's capacity-building and capacity-building
assistance to Ukraine's security and defense structures. Six Trust Fund
projects have been launched, a mechanism that allows individual Allies
and Partners to make financial contributions to specific projects on a
voluntary basis. Gradually, all NATO member states joined these projects
In one way or another.

The implementation of projects began in 2015 and continues to this
day. Trust funds remain active and successfully perform their tasks.

Multinational naval exercises Sea Breeze and joint exercises of the
SES of Ukraine and NATO are being held within the framework of the
annual national program on cooperation between Ukraine and NATO for
2015. In the future, international military exercises will be held more
often, which will help raise the military level of the Ukrainian military.

In 2015, the National Security Strategy of Ukraine was adopted, after
which, in 2016, the Roadmap for Defense Reform - the Strategic Defense
Bulletin was approved. Ukraine has stated its desire to reform its Armed
Forces in line with NATO standards and to achieve their interoperability
with Allied forces by 2020.

One of the primary tasks of the Comprehensive Assistance Program
for Ukraine is to support the country in achieving its goals.

On 9 July 2016, a Comprehensive Assistance Package (CPA) for
Ukraine was adopted at a meeting of the NATO-Ukraine Commission at
the level of Heads of State and Government in Warsaw. The CPA provides
support to Ukraine to better ensure its own security and to implement
significant reforms in the security and defense sector. In July 2018, the
NATO-Ukraine Commission at the level of Defense Ministers took note of
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the second version of the CRC, which ensures better compliance of the
provisions of this document with the objectives of reforms in Ukraine
under the Annual National Program (ANP). This fact sheet reflects the
current state of NATO assistance to Ukraine within the CRC.

And in June 2020, the Alliance approved granting Ukraine the status
of a Partner with Enhanced Opportunities. This program was launched in
2014. It aims to support and deepen cooperation between NATO Allies
and Partners to enhance the interoperability of their forces.

In conclusion, it is safe to say that the Russian-Ukrainian war has
given a tremendous impetus to the development of NATO-Ukraine
cooperation. Despite the political and economic problems of Ukraine, the
restoration of our country's position in the Organization and the overall
development of military and other industries in accordance with European
standards are reliable indicators of the right vector of the Ukrainian state.

According to the results of the study we can draw the following
conclusions:

1. The idea of creating a stable and influential MVO s still in its
infancy, as most such organizations have not existed for a long time, but
such organizations are currently the only option for protection against
external military threats from more militarily developed countries and
organizations.

2. NATO is an imperfect version of the IOM, but it is the only
possible option for Ukraine, in order to preserve the territorial value and
sovereignty of our state.

3. The Russian-Ukrainian war has become a catalyst for the
development of cooperation between Ukraine and the advanced states of
today, not only in the military, but also in scientific, economic and other
non-military areas.

4. Deepening positive relations with all NATO members is one of the
main directions of Ukraine's international policy with a view to further
joining the Alliance.
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OBI'OBOPEHHS JIOMOBIJIEN, NIABEJAEHHS MIJJCYMKIB
3ACIIAHHSI OHJIAH-KOH®EPEHIIII.

3a  pe3ynbTaTamMu  OOTOBOPEHHsS  BHUCTYIB, JOMOBIAECH  Ta
MOBIJIOMJIEHb YYACHUKIB KOH(EpEHIlii Oys0 3p00JIe€HO HACTYITHI BUCHOBKHU
1 y3araJibHEHHS:

1. Ipuitaari y 1966 pori MixkHapoIHUM MAaKT IPO TPOMAJISIHCHKI Ta
MOJITHYHI MpaBa Ta MDKHApOJHHUIM MaKT MPO €KOHOMIYHI, COIliajibHI Ta
KyJbTYpHI IIpaBa CTaJIM MPaBOBUMH (PyHIAMEHTaAMU JAEMOKPATUYHUX
NepeTBOpeHb y  cdepl  KOHCTUTYLIMHO-TIPABOBOTO  PETYJIIOBAHHS
MIPaBOBOTO CTATyCy JIOJUHU 1 TpoMasiHuHA, (JOpMYBaHHS B HAIIil KpaiHi
rPOMaASHCBKOTO  CYCHUIBCTBA  Ta  CTAHOBJEHHA  YKpaiHUM  SIK
JEMOKPATUYHO1, TPABOBOI, COLIAIbHOI JEPHKABH.

2. B VYkpaini HOpMH MDKHApOIHO-TIPABOBUX aKTIB y cdepi mpas
JIOJUHU  CIPUNMAIOTBCS K HOPMH-TIPUHIIUNM, CTAlOYU TPU I[bOMY
YaCTUHOK HAIIOHAJBLHOIO 3aKOHOJaBcTBAa. Kpim Toro, B VYkpaiHi i€
MPUHIMI TPIOPUTETY MIKHAPOIHUX JOTOBOPIB, BU3HAHUX JCPKABOIO B
YCTAHOBJICHOMY 3aKOHOM TOPSAKY, @ MDK MPUIUCAMH MIKHAPOTIHUX
noroBopiB 1 OCHOBHOrO 3aKOHY BIJCYTHS KOHKYpEHI[I. TakuM 4UHOM,
MDKHaApOJIHE MPaBO COPUHUMATHUCS HE K LIOCh Yy’>K€, HaB s3aHe 330BHI, a
SK MPUPOJIHA 1 TapMOHINHA CKJIaJ0Ba HAlIOHAJIBHOI MPaBOBOI CUCTEMU U
3aKOHO/IaBCTBA.

3. Ilpu onoBnenHi OcHOBHOro 3akoHy JepxkaBu Ta y Bubdbopuomy
KOJIEKCl YKpaiHM CliJ BpaxOBYBAaTH NOJIOKEHHS MIiXXHApPOJAHOTO MAKTY
Opo TPOMAASHCBKI 1 MOJITUYHI TpaBa Ta MIKHApOJHOrO MAaKTy PO
€KOHOMIYHI, COLIAJIbHI 1 KyJIbTYpPHI MpaBa, a TOMY 3aKOHOJIaBYO 3aKPIIUTH
3aCTEPEKECHHST PO HEMOXJIMBICTh 3a00pOHM MpPHU3HAYEHHS BUOOPIB,
HaBITh y BUMAJIKY MAHJAEMIN YM JIOKAIbHUX KOH(IIIKTIB, SIK 1€ TPUUHATO B
OKpEMHUX JiepKaBax. 3alpoBa/KEHHS OOMEXKYBAJIbHUX 3aXOMIB €
BUMYIIIEHUM KPOKOM B yMoBax nasjiemii Covid-19. UnHHe 3aKOHOJaBCTBO
VYKpaiHu CTBOpPIOE 3arajioM OCHOBY [JIsi (DYHKIIOHYBaHHSI PEXKUMY
KapaHTUHY, BCTAHOBJICHI 3aKOHOJABCTBOM YKpaiHU OOMEXKEHHS 111010
peanizarii TpoMaJasiHaMi KOHCTUTYIIMHUX, 30KpeMa, MOJITHYHUX MTpaB, Ha
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Hall MOIJISI/, € JOCTaTHLO BUUEPITHUMU. BHECEHHS 1HIINX, KPIM Ha3BaHOI,
3MiH 70 oOHOBiieHOT KoHCTUTymii VYkpaiHM Yd IHIIMX HOPMATHUBHO-
MPABOBUX AaKTiB MO0 PO3IIMPEHHS IUX OOMEXKEHb MpaB IPOMAJsH 3a
YyMOB  HUHIINIHBOIO PIBHA TMOJITH3allll CYCHUIbCTBA, JOCSTHYTHUX
JEMOKPATHIHUX 3aBOIOBaHb, BBAKAEMO, OyJ10 O HEAOIITBHUM.

4. MopgenbHl 3aKOHM € BaroOMUM YWHHUKOM, SIKHM CHOpHUsIE
KOHBEPIreHIlll HaIlllOHAJIbHUX CHUCTEM TMpaBa. IMIjieMeHTaiiss HOpM
MOJICTIbHUX 3aKOHIB CIIPHUS€E TMOTIUOJICHHIO T00ami3alliiHuX MPOIECiB,
OoOMIHY MIX CHCTEMaMHM IIpaBa HaWOUIbIl €()EKTUBHUMH IPABOBUMHU
IHCTUTYTaMH Ta MPaBOBUMH KOHCTPYKIIISIMHU.

5. JIouuIbHO MOCWJIUTH BIAMOBIAANIBHICTh Cy0 €KTIB 32 HEBUKOHAHHS
Yyl HEHAJIE)KHE BUKOHAHHS ITOBHOBAXXE€Hb HA BCIX CTaAlsiX MPOIECY
peanizanii npaB JIOJAUHU B CydacHIW Jiep:kKaBl YKpaiHa, MOYMHAKOYU Bl
BUSIBJICHHS ~ MIPABOTBOPUOr0  1HTEpecy Ta Horo oO’eKTUBaIlli B
HOPMATUBHUX aKTax 1 ax J0 Oe3mocepeHbOi pealizallii Takux IIpas.
AJKe, B XO/1 aHAII3y MPOrpaMHUX pePopMallifHuX JOKYMEHTIB 1 HU3KU
JDKEpes MpaBa CTBOPEHMX HAa 1X BUKOHAHHS, 3°SCYyBalloCs, 10 B HUX
BIJICYTHI YITK1 IMMOJIOKEHHS IIOJ0 MOBHOBaXEHb BIAMOBIIHUX CYyO’€KTIB
MpOUEAYPHU NPUTITHEHHS iX 10 BiamoBiganbHOCcTi. Lli Ta 1HII criocoOu
pO3B’si3aHHS NPOOJIEMHUX MHUTAaHb MalOTh OyTH COPSMOBaHI Ha
BJIOCKOHAJIEHHSI MEXaHI3My peaiizailii mpaB JIIOJAUHU B Cy4YacHI JiepxaBi
VYkpaiHa SK IHUTICHOTO Mporecy. A MOXIJIMBICTh JOCSITHEHHS SIKICHOTO
pe3ynbTaTy Majio OW 3a0e3mneuyBaTHCs 1HHOBaliiHUMHU 3acobamu [T-
TEXHOJIOT1H.

6. 3 ypaxyBaHHsIM 8-01 mepioguyHoi AomoBiAl mepen KomiteTom
OOH 3 mnpaB JIIOJWHYA PO BUKOHAHHS MOJ0XKEHb MiXXKHAPOJAHOTO MAKTY
Opo TPOMAASIHCBKI Ta  TOJITAYHI TpaBa Ta il  NPUITIOJHUM
3aCIIyXOBYBaHHSAM 1 OOroBopeHHsM y KomiTeTi y KOBTHI-TUCTONAI]
2021 p. YkpaiHncbka JeprkaBa 3acBiguyuia MO3UTHBHI aCNEeKTH BUKOHAHHS
ITakTy, a OUIBIIICTH BUCIOBICHUX MPOOJEMHUX MUTAHb Ta PEKOMEHIAIli
KomiTery BuUpIIyIOThCS YKPAiHCHKOIO JIEPKABHOIO BIAJ0I0 abo €
CBIIUCHHSIM  HEPO3YMIHHA  €KCIepTaMH  MIKHApPOJHOI  CTPYKTypH
BHYTPIIIHBOTIOJITUIHUX OCOOJMBOCTEH YKPATHCHKUX peaiii.
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7. Jns epexTUBHOTO PO3BUTKY JeMOKparii B YKpaiHi mepeayciMm
Tpeba BUPIIIMTH HU3KY MPOOJEM ICTOPUYHOIrO Xapakrtepy. Jluiie 3a
YMOBH, III0 3arajJibHOJEMOKpPATU4HI CTaHJAPTHU Ta IIHHOCTI, Y TOMY YMCII1
i Ti, SIK1 € MPOrOJIONIEHUMH Y MIKHApOJIHOMY MaKTi PO FPOMASIHCHKI Ta
nomiTtuyHi mpaBa 1966  poky, CTaHyTh IIIHHOCTAMH  O1UJIBIIOCTI
YKpPaiHChKOT'O CYCIIJIBCTBA, NEMOKpAaTisi B YKpaiHi cTaHe HE30JaHHOIO
peanbHicTIO. [Ipy 11bOMY BIJIMOBINAJILHOIO Ma€e OyTH HE TIIBKH JIFOJUHA
nepes AepkKaBoro, a i Aep)kaBa HE TOBUHHA MOPYIIIYBaTH MPaB 0COOHU.

8. VYkpaina, ycmaxakyBaBmu Big CPCP 3aranbHuil maxig a0
pPO3YMiHHSI 1 TapaHTyBaHHs TMpaBa Ha BUIbHI 300pH, MITHHTH,
neMoHcTpalii, mpoTsiroM 30 poKiB HE3JIEKHOCTI 3A1MCHUIIA MAJIO 3aX0/I1B
JUTSI TIOKPAIIEHHS CUTYyaIlii, OB’ s3aHOi 13 BUKOPUCTAHHSIM TPOMaJITHAMU
MpaBa Ha BUIbHI 310paHHA. OJHUM 13 HAUTIPIIMX HACIIJIKIB HEJOCTATHBO
TBEPJIOT0 TapaHTyBaHHsI IIpaBa Ha BUIbHI 310paHHs, cTau noii PeBosttortii
I'gnocTi. g qomoBiab MOKJIMKAHA HE JIMINE MpOaHaIi3yBaTH CTaH IpaBa
Ha BUIbHI 300pH, ajne W MOCHPUATH IMOYATKy HAYKOBOI Ta MOJITUYHOI
JMCKYCIT 010 MOIIYKY HIJISAX1B YOCKOHAJICHHSI MEXaHI13My 3/IIICHEHHS Ta
3aXHMCTy TpaBa Ha BUIbHI 310paHHs. s 1bOTO HepkaBl BapTO BUPIILIUTH
TaKl MUTaHHS: YJIOCKOHAJEHHS 3aKOHOJABCTBa, 30kpeMa KoHCTUTYyILi.
BropoBamkeHHsT MDKHApPOJHUX Ta €BPONMEHUCHKUX KOHCTPYKIIN, IO
yiTKile O pO3KpUBaJIM 3MICT MpaBa Ha MUpPHI 300pu. J07aTKOBOIO
rapaHTi€l0 CTajgo O yXBaJICHHS CIEIaJbHOTO 3aKOHY; 3MIHA HANpPsIMKY
CyJIOBOi TPAKTHKW PO3TIISAAY CIpaB; 3aMiHa KapajdbHO-0O0MEKYBaJIbHOTO
XapakTepy pillleHb Ha J03BUIBHO-3aCTEPEKHUMN; BUSHAUCHHS MTOKapaHb 3a
NOPYILICHHSI MpaB TPOMAJIH Ha BUIbHI 300pH; BCTAHOBUTH IpaBa Ta
OOOB’SI3KM YYACHUKIB MHUPHHUX aKIliii; BU3HAYUTH MPABOMIPHI 3aXOJH
pearyBaHHs OpraHiB BJIaM Ta MPaBOIMOPSAIKY Yy pasl MepepoCTaHHS
MUPHOTO 310paHHs B 3arpo3JIMBHM JJIg SKUTTS Ta 3JI0pPOB’S JIIOJEH,
Oe3MeKu JepKaBu Ta TPOMAJICHKOT0 MOPSAJKY 3axif. 30CepeKeHHS yBaru
HayKOBIIIB Ta BJaJd Ha BUPIIIEHHI IUX MUTaHb J03BOJUTH MOKPAIIUTH
IpaBOBE BU3HAUYECHHS Ta TrapaHTyBaHHs 3/1MCHEHHS MpaBa T'POMAJsH Ha
MUpHI 310paHHA. [le cTaHe NPOrpPECUBHUM KPOKOM [JIsi TMOAQJIBIIOTO
PO3BUTKY JAEMOKpaTIii Ta TPOMaJITHCHKOI'O CYCIUIbCTBA B Y KpaiHi.
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9. Ha anb, CbOTOJIHI HE MOKHA CKa3aTH, III0 YKpaiHa € COIiaIbHOI0
JepKaBoro, 00 114 i71es peasizoBaHa JIMIIE B yMOBaX CHJIBHOI €KOHOMIKH.
Peanizamis mpaB 1 cBoOOJ 0ocoOM Ha PIBHUX 3acajax 0e3rocepeaHbo
noB’si3aHa 3 (OpPMYBaHHSAM B YKpaiHl KUTTE€3AATHOTO TPOMAJSIHCHKOTO
CyCHIbCTBA, BEPXOBEHCTBA KOHCTUTYIIIIHOTO MpaBa B yCiX cepax KUTTS
CyCHIIbCTBA Ta JIEp)KaBH, BHUBAXCHOIO COIIAJbHOIO  TMOJITHKOIO,
BUKOPIHEHHSIM KOPYIILii Ta 3a0e3neueHHs piBHOCTI nepes 3akoHoM. Cy,
HE3BAXKAIOUM HAa HasBHY MallHOBY Ta COIliajbHY HEPiBHICTh. BaxiuBoro
YMOBOIO p0O30yA0BH COIIAIBHOI JIEPKaBHOCTI B YKpaiHi, HA MOIO TYMKY, €
CTBOPEHHS pEAJIbHOI CHUCTEMH TapaHTId Ta JOCKOHAJIOIO0 MEXaHI3My
MpaBOBUX 3acO01B peaiizailii Ta 3aXUCTy MpaB 1 CBOOOJ JIOJAUHHU 3 METOIO
3a0€3MeuYeHHs bakTU4HO1 peainizanii cBO0O/M, COI1aJIbHOT
CIIpaBeIMBOCTI, peaiizailii mpaB 1 cBOOOJ JIOJWHU. PIBHICTH 1 MOpajb.
Tomy edekTuBHE BUPIIIEHHS COIIAJIBHO-€KOHOMIYHUX MpOorpamM B
YKpPaiHCbKOMY CYCHUIbCTBI MOKJIMBE JIMILIE MapajeiabHO 3 MPOLECOM
po30yJI0BU MPaBOBOi JepkaBU 3 yciMa il O3HAKaMH, CKJIQJOBUMH Ta
MPUHIIMIIAMH, KOJIM BEPXOBEHCTBO IPaBa CTA€ BEPXOBEHCTBOM IIpaBa 1 HE
OTOTOKHIOETHCS 3 BEPXOBEHCTBOM 3aKOHY.

10. B YkpaiHi Ha 3aKOHOJIaBYOMY PiBHI 3aKpPIIJIEHO MPABO JIKOJUHU
Ha He3aJIeX)KHE CyJounHCTBO. HesanexxHe Ta cripaBelyiuBe CYJJOUYMHCTBO SIK
YUHHUK 3arajibHUX mpaB JoauHu. OjHak, BYMHKU CyAAiB (KOpYIIis,
Xa0apHUIITBO, aMOPAIHHICTh TOIIO) BU3HAYAIOTh aBTOPUTET BCIE€T CYA0BOT
TUIKM  BJagu, 110 3YMOBJIOE HEOOXIJHICTh CTaBaTH Kpamow 3
ypaxyBaHHSIM 3arajibHOJIIOACHKUX IIHHOCTEeW. Tak sk BYMHKU Ta CJIOBa
cyaal € o0’ekToM IyOJI4yHOI KpUTHUKH. MacoBe HE3aJ0BOJICHHS
YKPAiHCBKUM CYJIOYMHCTBOM 4€pe3 CYLUIbHY KOPYIIIKD Ta aMOPaIbHICTh
crocTepiraerbcsi 3 OOKy rpomaisH YKpaiHM Tak 1 MIKHAPOJAHUM
opranizamisiMi. ToOTO, ToBary CyCHUJIbCTBA JO CYJOBOI CHCTEMH Ta
OKpPEMOTro CTaTycCy Cyaii mifipBaHa abo 30BCIM BIJICYTHS.

11. IIpaBo Ha mpalo € TpaBOM KOKHOT'O, III0 BKJIIOYAE MOXKJIMBICTh
3apo0sATH co01 Ha KUTTS Mpalero, siky BiH BUIBHO BHOUpae ab0 Ha Ky
BUIBHO TIOTOJKY€ETHCSl.  3aKpIIUICHHS MOro 3IMCHIOEThCA SIK  Ha
MDKHApOJHOMY PpiBHI, TaKk 1 Ha HailoHadbHOMY. BimoOpaxxeHHs B
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Koncturyuii Ykpainu mpaBa Ha mpamio HIAKPECTUI0 HOro BasKIWBICTb.
Croite nuTaHHs yHiikalli BU3HAYEHHSI KaTEeropli «IpaBa Ha Mpalioy,
ajpke BOHO pi3HUTHCS B OCHOBHOMY 3akOHI Ta B Kojekci 3akoHIB Ipo
npaio Ykpainu. KpiMm Toro, € HeoOXiHICTh B OHOBJICHHI 3aKOHO/IaBCTBA.
AHanizyroun BuIe3ragany iHdopmaiiro Oyio BHUABJIEHO, 110 B
KOHCTUTYLISIX 3apyOlKHUX KpaiH 3aKOHOJABEIb HEPIAKO BUOMpae came
KaTEeropilo «IIpaBo Ha Mpalio» s 3aKPIIJICHHS IPaBOMOYHOCTI TPOMaJIsiH
y cdepi mpami. Maemo npoekT TpyaoBOro KoAeKCy Ta HPOEKT 3aKOHY
«IIpo mpamto». Ili akth € rpaHUYHO PIZHUMU. SKIIO B TEpHIIOMY
3aKpIIUICHO TMPaBO Ha Mpalll0 Ta MEpeliK MpaB MpalliBHUKA, KU Hagall
J0TIOMOKE €(EeKTUBHO peali3yBaTH TAaKe MPaBo, TO B APYroMy BIJICYTHSI
HaBITh 3rajika Mpo MpaBo Ha npaifro. JIume BIAHAX0AMMO OKpPEMI rapaHTii.
BBaxaro, mo npoekt 3akoHy «lIpo mpamo» norpeOye mneperisgy 1
noomnpaiffoBadHs. BuiesragaHi  CTaTUCTUYHI  JaHl  JalOTh  3MOTY
3aJymMaTUCd Haja yciMa IIUMU MpoOieMaMH 1 iX MOTPIOHO SKHAWIIBUIIIE
BUPIIIIUTH.

12. ITpobiiema MOABIMHOTO TPOMAJSIHCTBA B YKpaiHl akTyallbHa
BHACJIIOK BIUIMBY $IK BHYTPIIIHIX, TaK 30BHINIHIX YMHHUKIB. AKTHUBHA
eMirpamisi TMpaie3/laTHOr0 HacesleHHs, 30poiHa arpecia Pociiicbkoi
denepaliii, cemapaTUCTChKl HACTPOI HAIIOHAJBHUX MEHIIWH, BCE II€
CTBOPIOE 3HAUYHY 3arpo3y HAIllOHAJbHIN Oe3merl Ta TepUuTOoplalbHIN
iIicHOCT1 YKpainu. BoHna notpedye HeraitHOTO MpaBUIILHOTO BUPIIIICHHS.
Ha nam mormsa, TakuMm pIIIEHHSIM MOXe OyTH JIUIIE 3alpOBaKCHHS
OHOBJIEHOI  3aKOHOJABYOl  0a3u, WI0J0  IHCTUTYTY  MOJBIAHOIO
IrpOMaJsIHCTBA, siKa Oyl BU3HAYaTH KOJIO OCi0 sIKI MaTUMyTh MPaBO Ha
HAOyTTs TPOMaJsIHCTBAa YKpaiHM a0o0 3K 1HIIOI JAep>KaBU SIK JPYroro
(miacmopu, 3aKOpJIOHHI 1HBECTOpPH, HAYKOBIN), BH3HAYATUME J1€BUI
MEXaHi3M TOKapaHb 3a 3J0BKHUBAHHS TaKUM MPABOM, a TaKOXX 3a00poHa
JIEpKaBHUM  CIY>KOOBIIIM TlepeOyBaTH Ha CIy»K01 Maro4yd 1HIIE
IrPOMaJSTHCTBO, KPIM IPOMAJITHCTBA Y KpaiHH.

13. ¥V xonl aHamizy MIKHApOAHUX Ta €BPOINEHUCHKUX MTaHIAPTIB
MOYHA BUJIUTUTH HACTYIHI HEJOJIKU JELUEHTpai3allii Bjaajau, 30kpema; 1)
aBTOHOMI3aIlis IJIeH; 2) peamizarii OAMHOYHUX amOilmii; 3) 3arposa
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MOHOIIOJIICTUYHOI MO3UIIIT Aep)kKaBH Yy OKpemux cdepax; 4) nesiHTerparis
nyoiyHOT AISUTBHOCTI; S) YyKIAJEeHHS KOOpJWHAIll Jep>KaBHOrO Ta
MICIIEBOI'O PiBHIB. Y TOW K€ Yac, aJMIHICTpaTMBHA JElEHTpalli3allisl,
HaBMAaKH, MOJATra€e y BUAUICHHI Ta TOYHOMY BHU3HAYEHHI OOCATY 3aBlaHb,
MOKJIAJICHUX Ha HWXKYl PIBHI, Ta OCHAIEHHI 1X aJMIHICTPAaTUBHUMH
IHCTpYMEHTaMHU, IO JIO3BOJISIIOTH peajizyBaTH JOPY4YEHI iM 3aBJaHHS.
dakTopamMu, M0 BIUIMBAIOTH Ha 00ciar Ta ¢GopMy aaMiHICTPATUBHOI
JelieHTpaiz3allii, € HacaMmepe TepuTopiajibHa cucTeMa (€1Hi Ta CKJIaIH1
Jep>KaBU) Ta MPUIHATA MOJIEJIb MICIIEBOT'O CAaMOBPSITyBaHHS.

14. CBoOoja BIpOCHOBIJIAaHHS SK MPUPOJHE TPaBO JIOJAUHU — II€
MOXJIMBICTh JIIOJJUHM MaTH 1 CHOBIAYBAaTH PEJITiIAHI TMEPEKOHAHHS,
3100yBaTH pEJIriiHy OCBITY, a TaKOX YTPUMYBATHUCS BIJI JEAKUX
HECYMICHUX Il [OAO0 PENIriiHUX NEepeKOHaHb JIOJUHU. Tomy
3aKOHOJIABCTBO YKpaiHM 3aKpiIUIIOE CBOOOJYy KOXXHOTO CIOBIIyBaTH
penirito, iky oco0a BBakae HalOUIbII MPUHUHITHOIO 1 0akaHoro. PeniriitHa
cuTyalliss B YKpaiHi XapaKTEepU3y€e€ThCsl HASABHICTIO OAraToOKOH(ECIMHOCTI,
[0 MPU3BOJUTH JIO BUHUKHEHHS CYNEPEYHOCTEW MIK PI3HHUMU
KoH(pecisiMU. JIOCSITHYTH €JHOCTI MOKJIMBO TUIBKU MUIAXOM HPUMHUPEHHS
3a JIONMOMOTrol OOrOCIOBCHKMX 1 TpaBOBUX 3aco0iB, a TakoX 3a
JOTIOMOrOK0  MMWJIOCEpAS Ta BIPOTEPIUMMOCTI Yy B3aEMHHAX MK
npeaCTaBHUKaMU PI3HUX KOH(ECIH.

15. Tucruryt anensmii B YKpaiHi JaleKdid Bl KIACUYHUX
KOHTUHCHTAJIBHO-TIPABOBUX  YSIBJCHb: 3a UYHWHHUM TMPOIECyaIbHUM
3aKOHOJJABCTBOM HOBI JIOKa3d MOXYTh OYTH TMPEICTaBJICHI TUIBKH 3a
JOTPUMAHHS HU3KH YMOB, 1110 CyNEepeuuTh npupo/i anessii. [Ipu npomy
AKIIO B aleJsLiiHIA cKap31 HAaBOJSATHCS HOBI JIOKA3U, K1 HEe OyJiu HagaH1
Cyay TepIioi 1HCTaHIIl1, TO B HIA 3a3HAYAETHCS MIPUUYNHA, 3 SKOT Il IOKa3H
He Oynu HajaHi. ToOTO B yKpaiHChKIM MOJel pealli3oBaHa KOHIICTIIIS TTPO
J01aTKOB1 MaTepiaJii — TaK 3BaH1 KBa3110Ka3H.

16. IcHye ABI WIKOJM BUPINIEHHS IOPUIMYHHUX KOJIi31M B YKpaiHi —
aHaJITUYHA Ta cuHTeTUYHa. OOU/IB1 3HAXOASATh MICIIE Y MPAaBO3aCTOCOBYIM
JTISUIBHOCT1I YKpaiHH, a TaKOK MarOTh HEJOJIIKH Ta MepeBaru. 3aKOHOIaB4e
3aKpIMUICHHS aHAJIITUYHOTO METO/Iy BUPIIICHHS KOJI31#, 10 HEOTHOPA30BO
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3HAXOJIMJIO CBOE MICIIC y BIAMOBITHUX 3aKOHOMPOEKTAX, HAa HAIIy AYMKY,
MpUBEJEC JO 3HEIIHCHHS 3J0pOBOr0 TIYy3Ay Y IIPaBO3acTOCOBYIM
MISAIBHOCTI Ta BUHUKHEHHSA M€ OUIBIIOI KUIBKOCTI HOBHUX KOJI31H.
OntumanbHOI MoOTJIa O CTaTu ABOPIBHEBA MOJIENIb BUPILICHHS KOJi3ii. B
TaKOMY BHUMAJKy HOPMH CIOYATKy MigmaBaiucs 6 ¢GopManibHO-JIOTTYHOMY
aHamizy, a Jaj JCTalbHOMY PO3TJIANYy B iX B3a€MO3B’S3KY 3 IHIIUMH
HOpPMaMH 3aKOHOJABCTBAa Ta TaKUMU MPUHIIMIIAMU SIK BEPXOBEHCTBO
npaBa, JEMOKpPATU3MY, HEMOKJIIMBOCTI 3BY>KEHHS 1ICHYIOUHX MPaB 1 CBOOO/T
Ta 1HmmX. Ilpore 1e mnuTaHHs mNOTpedye MOJATBIINX HAYKOBUX
TOCHIIKEHb, aJ[KE MOETHAHHS TaKUX METO/IIB Ha MPAKTHUIIl € MPOOJIEMHUM.

17. 3 MeToro rapMoHI3allii 3aKOHOJIABCTBA YKPAiHU 3 €BPONEUCHKUM
paBOM HEOOXITHO BHU3HATH OOOB’SI3KOBUMHU JIsI YKpaiHU MOJOKECHHS
€Bponencbkoi comlanbHOl  XapTii (MeperjsiHyToi) WI0J0 IpaBa Ha
coliajibHe 3a0€3MeUeHHs; MOTPIOHO 3AIMCHUTH ayAuT BCI€l CUCTEMHU
JTIOYMX MBI, COIIAIbHUX Ta KOMIIGHCAIlIMHMX BUIUIAT, B T. Y.
MEPErJISTHYTU MEPEeIIiK KPUTEPIiB Ta MIJCTaB, HA OCHOBI SIKUX IPOMaJsIHAM
HAJIa€ThCsl IPABO HA COLIAJBHUN 3aXUCT 3 OOKY Jiep:kaBu. Takuil mepesnik
MOBMHEH BIAMNOBIAATH KOHCTUTYIIMHUM TapaHTIsIM Ta MDKHApPOIHUM
3000B’s13aHHSIM YKpaiHU 1010 3a0€3IMEeUeHHs] Ta peani3allii COLIAIbHUX
npaB JIIOJWHM; 3arajibHa KOHIIEMIlis pepopMyBaHHS Nit04oi B YKpaiHi
CHUCTEMH COIIAJIbHOTO 3aXHUCTy Ta COIIAJIBHOTO 3a0e3MNedYeHHs MOBHHHA
NOJIAraTh y 3MiHI NPIOPUTETIB 100 (POPM COLIATBHOIO 3aXHUCTY: Mae
B1IOYTHCS TIOCTYIOBUM MEpeXij A€pKaBU BiJ NEPEBAKAHHS HATYPAITbHUX
TpaHcepTiB (MepIl 3a Bce, MUIbr) 10 T'POIIOBUX TpaHcdepTiB. BogHouac
YacTHHA MUIBI MOXKE OyTH TpaHCPOpMOBaHA y COIlaJIbHI MOCIYrd ado
YMOBHI TPOIIOBI TpaHC(EpPTH; B MEXKax OJHOTO 3aKOHY CIiJl 3aKpIIMUTH
BUYEPIHUN TIepesik MiJACTaB Ta KpUTEpliB, SKI JalOTh NpaBO Ha
colllalbHUM 3aXUCT 3 OOKY JIepKaBU, a TAKOXK XapaKTEPUCTUKU BCiX (HopM
Ta BUJIIB COL1aJIbHOTO 3aXUCTY, SIK1 JepKaBa rapaHTy€e PI3HUM COLIAIbHUM
rpymnam Ta karteropisiM HacesiaeHHs. OCHOBOWO uisi (pOpMyBaHHSI TakoOro
nepeiky TMOBUHHI OyTH KOHCTUTYIIMHI TapaHTili COI[iaJbHUX IIpaB
JIOIMHU, MDKHAPOJIHI 3000B’si3aHHA YKpaiHM, a TaKOX 3aKOHOJABUO
BU3HAUYCHI MPIOPUTETH COLIATBHOTO PO3BUTKY JAEPyKaBH; 3aKOHOIABCTBO Y
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chepi coIlaTbHOTO 3aXMCTy Ta COIaIbHOTO 3a0€3MEeUeHHS Mae
y3roJKyBaTUCs 13 OFOJDKETHHM 3aKOHOJABCTBOM SIK Y Migxodax 1
Me€XaHi3Max, TaK 1 B OCHOBHHMX MPOIEypax: 3alpoOBa>KEHHSI HOBUX (OpM
1 BHUJIB COLIAJIBHOTO 3aXWCTy TMOBUHHE 3AIMCHIOBAaTUCA pPa3oM 13
NPUHHATTSM PIIIEHb PO HEOOXiaHE (piHAHCYBAHHS, BUSHAYCHHSIM O0CITY
1 JDKepen Takoro (piHaHCYBaHHSI.

18. PO3BUTOK Cy4yacHOro OpraHiYHOTO KOHCTHUTYIIIOHAII3MY B
VYkpaiHi xapakTepHu3y€eThCcs BHECEHHSIM 3MiH 10 Konctutyiii Ykpainu, 1o
B Haylll KOHCTUTYLIMHOro TmpaBa YKpaiHU PpPO3MVISAAETHCS — SIK
pedopmyBanHs OcHOBHOro 3akoHy JepkaBu. Take pedopMyBaHHs
CIPSIMOBaHE Ha MOKPAILIECHHS 3MICTY 3aKOHY, € OCHOBHA yBara IOBUHHA
NPUIUIATHCS HacaMIlepell 3axucTy TmpaB 1 CcBOOOJ JIIOJUHHM Ha
KOHCTUTYIIMHOMY pIBHI, $IK& B CBOIO YEpPry BHU3HAETHCS HANWOUIBIIOO
COIIAJILHOIO I[IHHICTIO KOHCTUTYIIIMHO-TPABOBOI JE€PHKABH.

19. MexaHi3M Jeokynauii TUMYacoOBO OKYINOBAaHUX TEPUTOPIM
VYkpainu MoXHa MOJIUIMUTH Ha Taki CTPYKTYPHI €JIEMEHTH: a) MOJITHUYHI
dbopMu Ta 3aco0u JAeOoKymaili TUMYacOBO OKYIIOBAHUX TEPUTOPIH
VYkpainu, SAKi  MOXHa TOJUIMTH HA  30BHINIHBOMOJITHYHI  Ta
BHYTPIIIHBOMNOJITUYHI; 0) 1HCTUTYLIMHO-Opraxi3aiiiii GopMu Ta 3aco00u
JCOKynalli THMYacOBO OKYIMOBAaHUX TEPUTOPIA YKpaiHu mnependayaroTh
aHani3 e(eKTUBHOCTI 3/IMCHEHHS OpraHaMM AEp>KaBHOI BJIaaAU YKpaiHU
MOBHOBA)KE€Hb 11010 BITHOBJICHHS TEPUTOPIaIbHOI LITICHOCTI YKpaiHu; B)
COIIaJIbHO-€KOHOMIYHI  (popMH Ta 3aco0M JIeOKymalii THUMYacOBO
OKYIIOBAaHUX TEPUTOPi YKpaiHu TmependayvaroTh MEperjsil COLIAIbHOI,
MIrpamiitHoi, JaemMorpagiyHoi, 1HBECTUIIHHOI, I[IHOBOI, TIPOIIOBO-
KpPEIUTHOI, KaJpOBO1, OCBITHBOI MOJITUKU JAEP>KaBH; I') IpaBoBi popmu Ta
3aco0M  JeoKymauii THUMYacoBO OKYNOBaHUX TEpUTOpIA  YKpaiHu
BKJIFOYAIOTh aHAJI13 TPAaBOTBOPUMX Ta MPABO3aCTOCOBHUX (POPM JI€OKYyIIallil
Ta peiHTerparii, yA0CKOHaJIeHHS ICHYI0UYO01 MpaBoBoi 0a3u y 1k cdepi; 1)
iHpopmMaliiiiHo-11eonoriydal  ¢opMH Ta 3aco0M JACOKymallli THUMYacoOBO
OKYIIOBAaHUX TEpUTOpIA VYKpaiHM MaroTh 3a0e3leuyBaTh PO3BUTOK
iHpoOpMaIIHHOrO TPOCTOPY 3 METOK HaJaHHS MDKHAPOJHIM CHIJIBHOTI
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00’ekTHBHOI 1H(oOpPMaILl MPO CHUTYyallll0 HAa THUMYACOBO OKYMOBaHIM
TepuTopli YKpainu.

20. Ha panuii momentT, Bctyn B HATO 3anumaerscs €auHUM
BapiaHTOM JUISI 3aXMCTY HaIlOi Jep>KaBH BiJi pOCIHCHKOI arpecii Ha JaHMi
MoMeHT. OTpuMaBIIM CTaTyc KpaiHu-acmipanta B 2018 Ta 3romom craryc
napTHepa 3 PO3UIMPEHUMU MOXJIUBOCTAMH, YKpaiHa HaOIMKAETHCA [0
BcTyny A0 AubsHcy. IIpore mutanns npo Hamanus [IJIY mpomosxkye
crosatu roctpo. [lomituka Pocii B octanHiit monoBuHi 2021 poky f1ae siCHO
3po3yMiTH, 110 Pociiickka Denepartis Oyae A0KIagaTH yCiX 3yCHJIb 100
HemonycTuTy npuHATTS Ykpainu 10 HATO, came TOMy, €BpOIEMChKi
JepKaBH, sIKl 30€piratoTh HEUTPAIbHY MO3UIIII0, MOKYTh 3aBaJUTH BCTYILY
10 ompisiHoro Anbsincy. Takox nepxkaBu €C 3Bakar0Th Ha MOTEHLINHY
MOJIMBICTD BIAKPUTOT KOH(PpoHTAaIii 1BoX BiiickkoBux 0s0kiB — OJIKb Ta
[liBHIYHOATIAHTUYHOTO  AJIbSIHCY, 1[0 MOXE€ CTaTH MPUYUHOIO
BIIKJIQJICHHS TIPOLEAYpU NPUUHATTS HAa HEOOMEXKEHHM TepMiH. KO
BCETH MOBY IPO 1HIII BIMCHKOBI OpraHizailii Ta OJI0KH, TO Ha TaHOMY eTalll
*oxaHa oprasizaiis, okpiMm HATO, He Oyzie NoAUISITH MO3ULII0 YKpaiHu Ta
He OyJie BOJIOJITH HEOOXITHMM BIMCBKOBHUM PECYpCOM Ta MOJITUYHUM
BILUIMBOM JIJISI BIABEPHEHHSI POCIMChKO1 3arpo3u. [1eBHI maHcu MoXe MaTu
opraHizaiis, sika OyJae cTBopeHa Ha ocHOBI [HimiatuBu «byxapect-9» —
HaniBPOPMaIbHOI 1HCTUTYIIHHOT TIaTGOPMU AJIsI KOOPJAWHYBAHHS Jiid
YJICHIB JIEB’SITU JepKaB — YICHIB AJIBSHCY, PO3TalllOBaHUX y banrto-
YopaomopcbkoMy perioni (BUP). b-9 Bunukna y 2015 p. 3a iHimiaTUBHU
npe3uaeHTiB PymyHnii Ta [lonpliil # cbOrogH1 € IHCTPYMEHTOM «3BIPSHHSI»
no3uiliii gepxas bUP, 3okpema 3 nutanb 000poHU Ta Oe3mneku. JlepxaBu
b-9 maroTh y3romkeHy MO3UIIiI0 11010 AeCTPYKTUBHUX A1l Pocii y perioHi,
OIATPUMYIOUYM 17ei 30UIbIIeHHST OOOPOHHUX BHUTpAT JEp:KaB — UJICHIB
HATO # noniTuky «BIIKPUTHX ABEpEi». 3a YMOBH JOJYYECHHS O AaHOI
opranizaiii Ykpainu ta CIIIA — gana opranizaiiis Mo>Xe CTaTU IOCTOHHOIO
anpTepHatuBoto HATO. b-9 moxe nepebyBatu sik 1 B ckiaai HATO nHa
mpaBax OKpPEMOro MiApO3/aily, aje KePYBAaTHCS OCHOBOMOJIOXKHUMH
nokymeHTamu [[iBHIYHOATIIAHTUYHOTO AJIbSHCY.
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DISCUSSION OF REPORTS, SUMMING UP OF THE
ONLINE CONFERENCE MEETING

Following the discussion of speeches, reports and reports of the
conference participants, the following conclusions and generalizations
were made:

1. The International Covenant on Civil and Political Rights and the
International Covenant on Economic, Social and Cultural Rights, adopted
in 1966, became the legal foundations of democratic transformations in the
field of constitutional and legal regulation of the legal status of man and
citizen, formation of civil society in our country. Democratic, legal, social
state.

2. In Ukraine, the norms of international legal acts in the field of
human rights are perceived as norms-principles, while becoming part of
national legislation. In addition, Ukraine has the principle of priority of
international treaties recognized by the state in the manner prescribed by
law, and there is no competition between the provisions of international
treaties and the Basic Law. Thus, international law is perceived not as
something foreign, imposed from outside, but as a natural and harmonious
component of the national legal system and legislation.

3. The provisions of the International Covenant on Civil and Political
Rights and the International Covenant on Economic, Social and Cultural
Rights should be taken into account when updating the Basic Law of the
State and the Electoral Code of Ukraine. Conflicts, as is customary in
some states. The introduction of restrictive measures is a necessary step in
the context of the Covid-19 pandemic. The current legislation of Ukraine
creates the basis for the functioning of the quarantine regime, the
restrictions imposed by the legislation of Ukraine on the exercise of
constitutional, in particular, political rights, in our opinion, are quite
comprehensive. We believe that it would be inexpedient to make other
amendments to the updated Constitution of Ukraine or other normative
legal acts to expand these restrictions on the rights of citizens under the
current level of politicization of society, achieved democratic gains.
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4. Model laws are an important factor contributing to the
convergence of national legal systems. The implementation of model law
contributes to the deepening of globalization processes, the exchange
between the legal systems of the most effective legal institutions and legal
structures.

5. It is expedient to strengthen the responsibility of subjects for non-
fulfillment or improper fulfillment of powers at all stages of the human
rights process in the modern state of Ukraine, from identifying law-making
interest and its objectification in regulations to the direct realization of
such rights. After all, in the course of the analysis of the program reform
documents and a number of sources of law created for their
implementation, it became clear that they do not contain clear provisions
on the powers of the relevant entities and the procedure for bringing them
to justice. These and other ways of solving problems should be aimed at
improving the mechanism of human rights in the modern state of Ukraine
as a holistic process. And the ability to achieve a quality result should be
provided by innovative means of IT technology.

6. Taking into account the 8th periodic report to the UN Human
Rights Committee on the implementation of the International Covenant on
Civil and Political Rights and its public hearing and discussion in the
Committee in October-November 2021, the Ukrainian state acknowledged
the positive aspects of the Covenant. The stated problematic issues and
recommendations of the Committee are resolved by the Ukrainian state
authorities or are evidence of the experts' misunderstanding of the
international structure of the domestic political peculiarities of Ukrainian
realities.

7. For the effective development of democracy in Ukraine, first of
all, a number of historical problems must be solved. Only if universal
democratic standards and values, including those proclaimed in the 1966
International Covenant on Civil and Political Rights, become the values of
the majority of Ukrainian society will democracy in Ukraine become an
insurmountable reality. At the same time, not only the person should be
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responsible to the state, but also the state should not violate individual
rights.

8. Ukraine inherited from the USSR a common approach to
understanding and guaranteeing the right to free assembly, rallies, and
demonstrations, and during the 30 years of independence has taken few
steps to improve the situation of citizens' exercise of the right to free
assembly. One of the worst consequences of the lack of a firm guarantee of
the right to free assembly was the events of the Revolution of Dignity.
This report is intended not only to analyze the state of the right to free
assembly, but also to facilitate the beginning of scientific and political
discussions on finding ways to improve the mechanism for exercising and
protecting the right to free assembly. To do this, the state should address
the following issues: improving legislation, including the Constitution.
Introduction of international and European constructions that would more
clearly reveal the content of the right to peaceful assembly. An additional
guarantee would be the adoption of a special law; change of the direction
of judicial practice of consideration of cases; replacement of punitive and
restrictive nature of decisions with a permit and precautionary one;
determination of penalties for violation of citizens' rights to free assembly;
establish the rights and responsibilities of participants in peaceful rallies;
to determine lawful measures of response of the authorities and law and
order in case the peaceful assembly turns into a measure threatening the
life and health of people, security of the state and public order. Focusing
academics and the authorities on these issues will improve the legal
definition and guarantee the exercise of citizens' right to peaceful
assembly. This will be a progressive step for the further development of
democracy and civil society in Ukraine.

9. Unfortunately, today it is impossible to say that Ukraine is a
welfare state, because this idea is realized only in a strong economy. The
realization of individual rights and freedoms on an equal footing is directly
related to the formation of a viable civil society in Ukraine, the rule of
constitutional law in all spheres of society and the state, balanced social
policy, eradication of corruption and equality before the law. The court,
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despite the existing property and social inequality. An important condition
for building social statehood in Ukraine, in my opinion, is the creation of a
real system of guarantees and a perfect mechanism of legal means of
realization and protection of human rights and freedoms to ensure the
actual realization of freedom, social justice, human rights and freedoms
equality and morality. Therefore, the effective solution of socio-economic
programs in Ukrainian society is possible only in parallel with the process
of building the rule of law with all its features, components and principles,
when the rule of law becomes the rule of law and is not identified with the
rule of law.

10. In Ukraine, the human right to an independent judiciary is
enshrined in law. Independent and fair judiciary as a factor of universal
human rights. However, the actions of judges (corruption, bribery,
immorality, etc.) determine the authority of the entire judiciary, which
necessitates becoming better in the face of universal values. Because the
actions and words of a judge are the object of public criticism. Mass
dissatisfaction with the Ukrainian judiciary due to continuous corruption
and immorality is observed by the citizens of Ukraine and international
organizations. That is, public respect for the judiciary and the individual
status of the judge is undermined or absent.

11. The right to work is the right of everyone, including the
opportunity to earn a living by work which he freely chooses or freely
agrees to. Its consolidation is carried out both at the international level and
at the national level. The reflection of the right to work in the Constitution
of Ukraine emphasized its importance. There is a question of unification of
the definition of the category "right to work", because it differs in the
Basic Law and the Labor Code of Ukraine. In addition, there is a need to
update the legislation. Analyzing the above information, it was found that
in the constitutions of foreign countries, the legislator often chooses the
category of "right to work" to consolidate the competence of citizens in the
field of labor. We have a draft Labor Code and a draft law "On Labor".
These acts are extremely different. If the first enshrines the right to work
and the list of rights of the employee, which will further help to effectively
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exercise such a right, the second does not even mention the right to work.
We only find some guarantees. | believe that the draft law "On Labor"
needs to be revised and finalized. The above statistics provide an
opportunity to reflect on all of these issues and need to be addressed as
soon as possible.

12. The problem of dual citizenship in Ukraine is relevant due to the
influence of both internal and external factors. Active emigration of the
able-bodied population, armed aggression of the Russian Federation,
separatist sentiments of national minorities, all this poses a significant
threat to national security and territorial integrity of Ukraine. It needs an
iImmediate solution. In our opinion, such a decision can only be the
introduction of an updated legal framework for the institution of dual
citizenship, which will determine the range of persons entitled to acquire
citizenship of Ukraine or another state as another (diaspora, foreign
investors, scientists), will determine an effective mechanism of
punishment for abuse of such a right, as well as the prohibition of civil
servants to be in the service having a citizenship other than the citizenship
of Ukraine.

13. In the analysis of international and European standards, the
following shortcomings of decentralization of power can be identified, in
particular: 1) autonomy of goals; 2) realization of single ambitions; 3) the
threat of a monopolistic position of the state in certain areas; 4)
disintegration of public activity; 5) conclusion of coordination of state and
local levels. At the same time, administrative decentralization, on the other
hand, consists in identifying and accurately defining the scope of tasks
assigned to lower levels and equipping them with administrative tools that
allow them to carry out the tasks assigned to them. Factors influencing the
scope and form of administrative decentralization are primarily the
territorial system (single and complex states) and the adopted model of
local self-government.

14. Freedom of religion as a natural human right is the ability of a
person to have and profess religious beliefs, to receive religious education,
and to refrain from certain incompatible actions regarding religious beliefs.
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Therefore, the legislation of Ukraine enshrines the freedom of everyone to
practice a religion that a person considers the most acceptable and
desirable. The religious situation in Ukraine is characterized by the
presence of multi-denominationalism, which leads to contradictions
between different denominations. Achieving unity is possible only through
reconciliation through theological and legal means, as well as through
mercy and religious tolerance in relations between members of different
faiths.

15. The institution of appeal in Ukraine is far from the classical
continental legal notions: under current procedural law, new evidence can
be presented only if a number of conditions are met, which is contrary to
the nature of the appeal. In this case, if the appeal contains new evidence
that was not provided to the court of first instance, it indicates the reason
why this evidence was not provided. That is, the Ukrainian model
implements the concept of additional materials - the so-called quasi-
evidence.

16. There are two schools of legal conflict resolution in Ukraine -
analytical and synthetic. Both have a place in the law enforcement
activities of Ukraine, and also have disadvantages and advantages. In our
opinion, the legislative consolidation of the analytical method of conflict
resolution, which has repeatedly found its place in the relevant bills, will
lead to the devaluation of common sense in law enforcement and the
emergence of even more new conflicts. A two-tier conflict resolution
model could be optimal. In this case, the rules would first be subjected to
formal and logical analysis, and then considered in detail in their
relationship with other laws and principles such as the rule of law,
democracy, the impossibility of narrowing existing rights and freedoms
and others. However, this issue requires further research, as the
combination of such methods is problematic in practice.

17. In order to harmonize Ukrainian legislation with European law,
the provisions of the European Social Charter (revised) on the right to
social security must be made binding on Ukraine; it is necessary to audit
the entire system of existing benefits, social and compensatory payments,
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including reviewing the list of criteria and grounds on the basis of which
citizens are entitled to social protection by the state. Such a list should be
in line with Ukraine’s constitutional guarantees and international
obligations to ensure and implement social human rights; The general
concept of reforming the current system of social protection and social
security in Ukraine should be to change the priorities for forms of social
protection: there should be a gradual transition of the state from the
predominance of in-kind transfers (especially benefits) to cash transfers.
At the same time, some of the benefits can be transformed into social
services or conditional cash transfers; An exhaustive list of grounds and
criteria that give the right to social protection by the state, as well as the
characteristics of all forms and types of social protection that the state
guarantees to various social groups and categories of the population should
be established within one law. The basis for the formation of such a list
should be the constitutional guarantees of social human rights, Ukraine's
international obligations, as well as legally defined priorities of social
development of the state; Legislation in the field of social protection and
social security should be consistent with budget legislation both in
approaches and mechanisms and in basic procedures: the introduction of
new forms and types of social protection should be carried out together
with decisions on necessary funding, determining the amount and sources
of such funding.

18. The development of modern organic constitutionalism in Ukraine
Is characterized by amendments to the Constitution of Ukraine, which in
the science of constitutional law of Ukraine is seen as a reform of the
Basic Law of the state. Such reform is aimed at improving the content of
the Law, where the main focus should be on protecting human rights and
freedoms at the constitutional level, which in turn is recognized as the
greatest social value of the constitutional state governed by the rule of law.

19. The mechanism of deoccupation of the temporarily occupied
territories of Ukraine can be divided into the following structural elements:
a) political forms and means of deoccupation of the temporarily occupied
territories of Ukraine, which can be divided into foreign and domestic; b)
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institutional and organizational forms and means of deoccupation of the
temporarily occupied territories of Ukraine provide for the analysis of the
effectiveness of the exercise by the state authorities of Ukraine of the
powers to restore the territorial integrity of Ukraine; ¢) socio-economic
forms and means of deoccupation of the temporarily occupied territories of
Ukraine provide for the revision of social, migration, demographic,
investment, price, monetary, personnel, educational policy of the state; d)
legal forms and means of deoccupation of the temporarily occupied
territories of Ukraine include analysis of law-making and law-enforcement
forms of deoccupation and reintegration, improvement of the existing legal
framework in this area; e) information and ideological forms and means of
deoccupation of the temporarily occupied territories of Ukraine should
ensure the development of information space in order to provide the
international community with objective information about the situation in
the temporarily occupied territory of Ukraine.

20. At the moment, joining NATO remains the only option to protect
our country from Russian aggression at the moment. Having received the
status of a graduate country in 2018 and later the status of a partner with
enhanced opportunities, Ukraine is approaching accession to the Alliance.
However, the issue of providing a MAP remains acute. Russia's policy in
the last half of 2021 makes it clear that the Russian Federation will make
every effort to prevent Ukraine's accession to NATO, which is why
European states that maintain a neutral position may hinder accession to
the dream Alliance. EU member states are also considering the potential
for an open confrontation between two military blocs, the CSTO and the
North Atlantic Alliance, which could lead to the postponement of the
admission procedure indefinitely. If we talk about other military
organizations and blocs, at this stage no organization other than NATO
will share Ukraine's position and will not have the necessary military
resources and political influence to avert the Russian threat. The
organization, which will be based on the Bucharest-9 Initiative, a semi-
formal institutional platform for coordinating the actions of nine Alliance
members based in the Baltic-Black Sea region (BCR), may have some
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chances. The B-9 states have a concerted stance on Russia's destructive
actions in the region, supporting the ideas of increasing NATO member
states' defense spending and open door policies. If Ukraine and the United
States join this organization, this organization could become a worthy
alternative to NATO. As in NATO, the B-9 may be a separate unit, but
guided by the founding documents of the Alliance.
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